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CONSTRUCTION OF PHRASE “DEATH AT 
THE HANDS OF JUSTICE” AS APPLICA- 
BLE TO THE LIABILITY OF INSURANCE 
COMPANY ON POLICY PREVENTING RE- 
COVERY WHERE DEATH IS “SUPERIN- 
DUCED AT THE HANDS OF JUSTICE.” 


Our attention has been called to an in- 
teresting decision of the Supreme Court 
of Georgia in the recent case of Supreme 
Lodge, Knights of Pythias v. Crenshaw, 
58 8. E. Rep. 628, where that court holds 
that even though the killing by the hus- 
band of the paramour of the wife be under 
that the law would 
such 


such circumstances 
class the act as justifiable homicide, 
killing is not at the hands of justice, either 
' punitive or preventive. The provision in 
the policy over which 
arose was as follows: “It is agreed that 
if death is caused or superinduced at the 


hands of justice, or in violation of, or at- 


the controversy 


tempt to violate, any criminal law, then 
there shall be paid” a lower sum than the 
face of the policy, to be calculated accord- 
ing to the method prescribed in the appli- 
The answer of defendant, basing 
its defense on this provision in the policy, 
alleged that the death of the insured was 
caused or superinduced by the hands of 
justice, for that he was shot to death by 
R. C. Lindsay while he was engaged in the 
attempt to commit the offense of adultery 
and fornication with the wife of the said 
Lindsay, who discovered them under cir- 
cumstances showing that the act was about 
to begin, and the said Lindsay acted 
promptly and in the burst of passion and 
indignation which overwhelmed him on 
discovering the outrage which had been 
done him, and that the killing was justi- 


cation. 


fiable. The plea then set forth the amount 
that is admitted to be due under the terms 
of the policy, which amount the defendant 
tendered to the plaintiff. 

The contention of the defense was cer- 
tainly persuasive, if not convincing. It 
was not that the death of the insured was 
the result of the administration of punitive 
justice, but that it was the result of the 
administration of preventive justice that 
the law allows the husband to kill his wife’s 
paramour under certain circumstances, and 
the killing under these circumstances is in 


the administration of preventive justice 
within the meaning of the code. The 
code provision referred to was sec- 


tion 2118, as follows: “Death by suicide, or 
by the hands of justice, either punitive or 
preventive, releases the insurer from the 
obligation of his contract.” 

To this contention of the defense Jus- 
tice Cobb, speaking for the court, said: 
“We do not think that the word ‘preven- 
tive’ in the Code is to be given this inter- 
pretation. The word ‘punitive’ certainly 
refers to death inflicted by an officer of the 
law in obedience to the commands of the 
law. ‘The word ‘preventive’ must be con- 
strued to refer to a killing by an authorized 
officer of the law, or aeprivate person stand- 
ing for the time being in the attitude of a 
public officer; as a member of the sheriff’s 
posse, or the like, under these circum- 
stances where the law authorizes the tak- 
ing of human life in the advancement ot 
public justice. It cannot be properly in- 
terpreted to ever include a killing by a pri- 
vate person to avenge or prevent a private 
wrong, even though the circumstances be 
such that the homicide is justifiable. This 
section is to be construed in connection 
with Pen. Code, 1895, § 70, which enumer- 
ates the different cases of justifiable hom- 
icide, among them being the killing of a 
human being by commandment of the law 
in execution of public justice, and by per- 
mission of the law in the advancement of 





public justice. The word ‘preventive’ 
was used to convey the same _ idea 
as is conveyed in the section of the 
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Penal Code by the word ‘permission.’ 
It refers to a killing done in the advance- 
ment of public justice, and therefore must 
be a killing by an officer, or some one hav- 
ing the rights of an officer who is author- 
ized to take human life in the advance- 
ment of public justice, and not by a private 
individual merely to prevent a_ private 
wrong, although the act constituting it may 
be also a public offense.” 

Another very interesting feature in this 
case was the court’s holding that death at 
the hands of an outraged husband of one 
caught in the act of adultery with the lat- 
ter’s wife, was not “death by the violation 
of, or attempt to violate, any criminal law,” 
as provided by the second part of the 
clause in the policy already referred to. On 
this feature of the case the court is clearly 
on solid ground. The general rule in all 
this class of cases is that in order to re- 
lease the benefit society or insurance com- 
pany from liability because the death of 
insured was brought about by his own wil- 
full commission of, or attempt to commit 
a crime, the violation of law, thus insisted 
upon as a defense, must be such as to prox- 
imately lead to the death of the insured 
by bringing him into danger of losing his 
life; that is, the act of the insured must 
be of such a character as to increase the 
risk of the insurer, and be entered into un- 
der such circumstances that the insured 
must have known that the act he was com- 
mitting was of such character as to bring 
him into danger of losing his life. 

Just what criminal acts shall be regarded 
as proximately leading to death is some- 
times difficult to determine. Fighting, 
brawling and rioting are clearly such as 
lead proximately to death. Gresham v. 
Insurance Co., 87 Ga. 497, 13 L. R. A. 838, 
27 Am. St. Rep. 263. Embezzlement, per- 
jury and bribery are probably equally as 
easy of classification in the opposite col- 
umn, But how about larceny, robbery, 
burglary and adultery. Larceny has been 
held to be an offense which does not lead 
proximately to death. Griffin v, Associa- 
tion, 20 Neb. 620, 57 Am. Rep. 848, 31 N. 
W. Rep. 122. This case is certainly quite 





close to the line. As to robbery and burg- 
lary, our own judgment would be that 
the circumstances under which such crimes 
are usually committed, should be sufficient 
to put anyone in fear of his life. A man 
will usually resist a robber as he will one 
who assaults his person, and _ therefore 
death may be reasonably expected to fol- 
low. So also is this true of an assault 
upon a woman or child, escorted by hus- 
band or father. The latter will usually 
protect his wife and child with his life, so 
that one who deliberately assaults a wife, 
escorted by her husband, proximately en- 
dangers his own life. This is clearly held 
in the case of Bloom v. Franklin Life In- 
surance Co., 97 Ind. 478. 

The adulterer, however, seems, accord- 
ing to the decisions of our courts, to come 
within that class of criminals where the 
“usual and reasonable consequences of his 
act is not attended with any serious dan- 
ger.” Goltzman v. Insurance Co., 3 Hun, 
(N. Y.),°515. In some respects, this is 
a serious reflection upon American man- 
hood. It certainly would be so if no ex- 
ception were made in cases where the adul- 
terer braved the wrath of the husband in 
his own house, and openly attempted the 
act while under the same roof with the 
outraged husband. In such cases the 
adulterer must be expected to take his life 
in his hand as much so as if he sought a 
quarrel with the husband more directly. As 
a usual thing, however, adultery is clan- 
destine in its very nature, and no impend- 
ing danger usually exists during the per- 
formance of the act. For that reason 
death cannot be said to proximately follow 
its commission. This far, and no farther, 
do we agree with the closing argument of 
the court in the principal case where that 
court said: “There is nothing in the 
crime of adultery, although a violation of 
the law of the land and a great moral 
wrong, which in its essence is calculated to 
produce the death of the adulterer. Un- 
der some circumstances it may be the oc- 
casion of the death of the adulterer, but his 
death is not the natural and legitimate con- 
sequence of the adultery itself.” 
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NOTES OF IMPORTANT DECISIONS. 


DISMISSAL AND NON-SUIT—RIGHT TO 
DISMISSAL AND NON-SUIT AFTER COUN- 
TER-CLAIM FILED BY DEFENDANT.—An in- 
teresting discussion of right of plaintiff to a 
non-suit after counter-claim or set-off is filed 
by defendant occurs in Hoffstotler v. Louisville 
Packing Co. (Ala.), 45 So. Rep. 418. In that 
case defendant interposed a counter-claim by 
way of set-off and recoupment. Plaintiff made 
out his case and defendant introduced his evi- 
dence in support of the set-off. Plaintiff offered 
to take non-suit which the court refused to 
allow, and there was verdict and judgment for 
defendant against plaintiff for the sum of $620. 
Plaintiff moved the court to set aside the judg- 
ment on the ground that the court erred in not 
granting non-suit. The motion was sustained. 
Defendant appealed. 

In sustaining the lower court the Supreme 
Court of Alabama say: “The general rule 
is, where the plaintiff has instituted a 
civil action, he has the right to dis- 
miss or discontinue at his own cost at any 
time before verdict. This practice has been 
adopted, even in those cases where the defend- 
ant has pleaded a set-off and introduced evi- 
dence to sustain it. Griel v. Loftin, 65 Ala. 
591; Branham v. Brown’s Adm’x, 1 Bailey (S. 
C.) 262; Cummings v. Pruden, 11 Mass. 206; 
Waterman on Set-Off, 659, 660; Breese v. Allen, 
12 Ind. 426; Moore v. Bres, 18 La. Ann. 483. 

It is insisted by counsel for the appellant 
that the rule above declared is merely appli- 


* cable to the common law, which does not au- 


thorize judgment over for the defendant when 
the cross-demand exceeds the plaintiff’s claim; 
that our statutes authorize a judgment over for 
the defendant, upon pleas of set-off and recoup- 
ment; and that what was said in the case of 
Griel v. Loftin, supra, was dictum. We con- 
cede that what was said in said case, on this 
subject, was dictum, as this question was not 
there involved; but the expression of the writer 
seems to be fortified by the weight of author- 
ity, and what was there said is applicable in 
jurisdictions where judgment over is provided, 
as well as under the common law. Anderson Vv. 
Gregory, 43 Conn. 61; Merchants’ Bank of 
Canada v. Schulenberg, 54 Mich. 49, 19 N. W. 
Rep. 741. This Michigan case was by a divided 
court and resulted in an affirmance of the doc- 
trine that the plaintiff can dismiss his suit at 
any time before verdict, although the defend- 
ant claimed a judgment over, and was author- 
ized, under the statute, to recover for said ex- 
cess. The opinion which controlled in this case 
was rendered by Cooley, C. J., and as it deals 
with several authorities on the subject, in- 


civding the case, relied upon by appeliant’s 
counsei, 9f Piley v. Carter, 3 Humph. (Tenn.) 
230, we quote at length: ‘In this case tne 
defendant relied upoa 2 sev-cf, which, he claim- 
ed, was larger than the plaintif’s demand, and 
he brings the case to this court, assigning fo7 
error the order of the circuit court permitting 
the plaintiff, notwithstanding his objection, to 
submit to a non-suit. The general right of the 
plaintiff to discontinue his suit, or to submit 
to a non-suit, at any time before verdict, is un- 
doubted; and, in the absence of any statute 
taking away the right, it exists in the cases 
where set-off is relied upon to the same extent 
as in other cases. This is fully recognized in 
Cummings v. Pruden, 11 Mass. 206, and Bran- 
ham v. Brown’s Adm’x, 1 Bailey (S. C.) 262.’” 

The court then calls attention to the fact that 
in many of the states statutes have been passed 
taking away the right. The Texas decisions to 
the contrary are brushed aside with the state- 
ment that they are not in point, as they were 
decided under the civil law. Other decisions 
are said to turn on the interpretation of the 
codes in the various states. While this case 
assumes that the authorities are almost unani- 
mous in support of the doctrine expounded there 
are cases taking a contrary view. It is true 
however, that this is a subject very generally 
regulated by statute. 








THE DOCTRINE OF LAST CLEAR 
CHANCE. 





The origin of the doctrine of “last clear 
chance” is generally attributed to the case of 
“Davies v. Mann,? in which the owner of-a don- 
key, who negligently turned it out upon the high- 
way with its feet fettered, was allowed, notwith- 
standing his own negligence, to recover from a 
person driving along the highway, who carelessly 
ran into and killed it. The doctrine of that case, 
and the ground of its decision, have been accur- 
ately stated as follows:? -“The party who last 
has a clear opportunity of avoiding the accident, 
notwithstanding the negligence of his opponent, 
is considered wholly responsible for it.’ The 
North Carolina Supreme Court, whose treatment 
of the doctrine as applied to the class of cases 
to which this article is confined, is, upon the 
whole, perhaps, the most satisfactory, made a 
very helpful and suggestive statement with refer- 
ence to it in Smith v. Norfolk & S. R. Co It 


(1) 10 Mees & W. 546, 12 L, J. Exch. W. S. 10, 
(2) Quarterly Review, vol. 2, p. 507. 
(3) 114 N.C. 728, 25 L. R. A. 287, 19 S. E. Rep. 





863, 923, 
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said that the rule in Davies v. Mann simply fur- 
nishes a means of determining whether the plain- 
tiff’s negligence is a remote or a proximate cauSe 


of the injury; that wefore the introduction of the’ 


rule any negligence on the part of the plaintiff, 
which in any degree contributed to the accident, 
was judicially treated as a proximate cause, and 
constituted contributory negligence which barred 
a recovery. A similar statement is made in Nashua 
Iron & Steel Co. v. Worcester & N. R. Co.,4 
and the same idea is expressed in other terms in 
many of the other cases. When the doctrine is 
stated in this form it becomes apparent that it 
is not an exception to the general doctrine of 
contributory negligence, and that it does not 
operate to permit one to recover in spite of con- 
tributory negligence, but merelv io relieve the 
negligence of the plaintiff, which would otherwise 
be regarded as contributory, from its character 
as such, and this result it accomplished by char- 
acterizing the negligence of the defendant, if it 
intervened between the negligence of the plaintiff 
and the accident as the sole proximate cause of 
the injury, and the plaintiff's antecedent negli- 
gence merely as a condition or remote cause. The 
antecedent negligence of the plaintiff having been 
thus relegated to the position of a condition or 
remote cause of the accident, it can not be re- 
garded as contributory, since it is well estab- 
lished that negligence, in order to be contributory, 
must be one of the proximate causes.® Since, 
therefore, the function of the doctrine is merely 
to strip from the negligence of the plaintiff the 
attribute expressed by the word “contributory,” 
it follows that there is no opportunity or occa- 
sion for its application, unless, and until, it has 
been independently determined that there has 
been some breach of duty on the defendant’s part 
intervening between the antecedent negligence of 
the plaintiff and the accident. If there was no 
such breach of duty, there could be no recovery, 
even if the doctrine of contributory negligence 
were to be repudiated. The doctrine of “last 
clear chance” can never be invoked unless the de- 
fendant owed the plaintiff a duty. Otherwise 
there could be no disability even though there 
had never been any negligence on the part of the 


q4) 62 N. H, 159. 


(>) Tanner v. Louisville & N. R. Co., 60 Ala. 
621; Richmond v. Sacramento Valley R. Co., 18 
Cal. 351; Button v. Hudson River R. Co., 18 N. 
Y. 248; Troy v. Cape Fear & Y. Valley R. Co., 
99 N. Car. 298, 6 S. E. Rep. 77 





plaintiff. In the case of Pickett v. Wilming- 
plied so as to hold a railroad company liable for 
killing a drunken trespasser lying on the track, al- 
though he was not seen in time to have avoided 
the accident, the court realized the necessity of 
establishing a duty on the part of the engineer 
to keep a lookout, before the doctrine could be 
applied, but evidently felt that before such duty 
could be raised the general doctrine of contrib- 
utory negligence must be, in some way, avoided 
The court says: 
tled by two lines of authorities here, imposes upon 


or evaded. “The law, as set- 
the engineer of a moving train the duty of rea- 
sonable care in observing the track, and if by 
season of his omission to look out for cows, 
horses and hogs, he fails to see a drunken man, 
or reckless boy, asleep on the track, it can not 
be denied that he is guilty of a dereliction of 
duty.” It does not say that, if, by omission to 
look for a drunken man or reckless boy, it can 
not be denied that he is guilty of a dereliction 
of duty. The significance of the distinction lies 
in the fact that in North Carolina it is held that 
one is not guilty of contributory negligence in 
turning out his stock, although they may find 
their way upon a railroad track. The form of 
statement used and the argument made in con- 
nection with it suggest that the idea of the court 
was that the duty of exercising reasonable care 
in observing the track was primarily for the pur- 
pose of protecting persons or stock with refer- 
ence to whom or which there had been no ante-: 
cedent negligence, and that while that duty was 
not primarily owed to the trespasser in question 
because he was negligent, yet if it had been per- 
formed, the engineer would have discovered him, 
and would have had the last clear chance to 
avoid injuring him. This view of the court's 
theory is further strengthened by the fact that 
it refers to the duty to keep a lookout that the 
railroad company owes to its passengers, and ap- 
parently regards it as anomalous to hold that ex- 
actly the same omission of duty will support a 
recovery by one person and not by another when 
both were injured by reason of the omission. The 
difficulty with this position is that it indirectly 
permits one person to avail himself of a breach 
of duty that was owed to another and not to 


(6) Indianapolis St. Ry. Co. v. Schmidt, 35 
Ind. App. 202, 209, 214; Inspls. Trac. Terminal 
Co. v. Kidd (Ind.), 79 N. E. Rep. 347, 350; Dull 
v. Cleveland, ete., R. Co., 21 Ind. App. 571, 589- 
598. 

(7) 117 N. C. 616. 30 L. R. A. 257. 
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himself, and thus offends one of the fundamental 
principles of the law of negligence. But it is 
not necessary to resort to that theory, or to any 
other theory for the purpose of evading the ef- 
fect of the general unqualified doctrine of contrib- 
utory negligence, in order to raise a duty on the 
defendant’s part toward one who has been, or, 
for that matter, is at the very time of the acci- 
dent, guilty of negligence which, apart from the 
doctrine of “last clear chance,” might be regard- 
ed as contributory. The doctrine of contributory 
negligence, as its very name suggests, has no func- 
tion to perform until the existence of the duty 
on the defendant’s part toward the plaintiff, and 
its breach, have been established. The existence 
of the duty, therefore, and the class of persons 
to whom it is owed, must be determined with- 
put reference to the question of contributory neg- 
ligence upon the part of the members of such 
class. After it has been established that the 
plaintiff was a member of the class to whom the 
duty was owed, and that there was a breach of 
the duty, the doctrine of contributory negligence 
may be invoked. It does not, however, operate 
at all to purge the defendant of its breach of 
duty, or to eliminate the plaintiff from the class 
of persons to whom the duty was owed. On the 
contrary, it assumes that the defendant has been 
guilty of a breach of duty toward the plaintiff. 
If, however, the negligence of the plaintiff prox- 
imately contributed to the injury, the courts (ex- 
cept in admiralty cases and in a few jurisdictions 
where the doctrine of comparative negligence ob- 
tains) refuse either to place the entire responsi- 
bility on the defendant, or to apportion the re- 
sponsibility between the parties. It is, therefore, 
misleading and improper to separate injured per-, 
sons into two classes, one embracing those who, 
under the general unqualified doctrine, would be 
guilty of, and the other those who would be 
free from, contributory negligence, and inquire 
as to the duty owed to each class separately. The 
duty owed to each class is exactly the same, 
though the liability may be different. The dis- 
tinction is often unimportant, but is vital to the 
doctring of “last clear chance.” It.is not intend- 
ed to deny that many of the facts affecting the 
question of plaintiff’s contributory negligence may 
also affect the question of defendant’s duty to 
him, nor even to deny that the question of con- 
tributory negligence may be determined by the 
same criterion as the defendant’s duty. For in- 
stance, the court in Kentttcky C. R. Co. v. Gas- 





tineau,’ holds that an adult who trespasses upon 
a railroad track is guilty of contributory negli- 
gence (or would be if the company owed any 
duty to him), and also that the company owed 
no duty to keep a lookout for adult trespassers, 
because it has a right to assume that they will 
keep off the track, but at the same time holds that 
the company owes a duty to keep a lookout for 
children, non sui juris, trespassing on the track, 
for that such children are not chargeable with 
contributory negligence. Age and capacity are 
thus made the criteria, both of negligence, and 
of contributory negligence, and in that case the 
court used language indicating that the difference 
in respect to the duty of the company toward 
these different classes of trespassers is due to 
the fact that one class is chargeable with con- 
tributory negligence, and the other not. Since 
the doctrine merely furnishes a means of deter- 
mining whether or not the plaintiff’s negligence 
is one of the proximate causes of the accident, 
and operates by characterizing the defendant’s 
breach of duty, when it intervenes between the 
plaintiff's negligence and the accident as the sole 
proximate cause, it would seem that the degree 
of the defendant’s negligence, unless it amounted 
to wantonness or wilfulness, would make no dif- 
ference, except, perhaps, in the few jurisdictions 
where the doctrine of comparative negligence ob- 
tained. Therefore, if the court holds that the 
doctrine applies when the defendant actually dis- 
covered the plaintiff’s peril, there seems to be no 
logical reason for denying its applicability where 
the defendant did not actually discover such 
peril, if it was his duty to have discovered it. 
The court in Smith v. Norfolk & S. R. Co.,® in 
insisting upon the extension of the doctrine to the 
case of an omission of duty to discover the peri- 
lous position of the party injured, as well as to 
the omission to exercise ordinary care after dis- 
covering the peril, said that if the doctrine were 
limited to the latter class of cases, it would have 
but little room for application, for when an engi- 
neer actually sees a person actually insensible to 
danger, and fails to use ordinary care to avoid 
his injury, he is guilty of such a reckless and 
wanton disregard of human life, that his con- 
duct is so far regarded as wilful as to entirely 
place him outside of the law of negligence. The 


(8) 83 Ky. 119. 
(9) 114 N. C. 728, 25 L. R. A. 287, 19 S. E. 
Rep. 863. , 
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doctrine of “last clear chance” has, perhaps, been 
most frequently invoked to hold a railroad com- 
pany liable for killing or injuring persons of 
stock trespassing upon the track, the plaintiff 
having been chargeable with negligence. Taking 
the broad question whether a railroad company 
is liable for such injuries when the peril was not 
actually discovered in time to avert the accident, 
there is some conflict in the opinions, but in most 
of the states the liability is denied Even when 
it is held to be the duty of the railroad company 
to keep a lookout for persons trespassing upon 
the track, it does not necessarily follow that the 
company is chargeable with negligence in run- 
ning over a trespasser who might have been dis- 
covered in time to have stopped the train, since it 
is held in a number of cases,!1 that persons in 
charge of a train, who see a person, apparently 
in the possession of his faculties, walking along 
a track, have a right to act on the presumption 
that he will step aside in time to avoid the dan- 
ger. It is apparent that cases of this kind do not 
present any opportunity or occasion for apply- 
ing the doctrine of “last clear chance,” because, 
if it be assumed that the engineer was negligent 
in failing to keep a lookout, there is no causal 
connection between that negligence and the ac- 
cident. But even when the essential prerequisite 
of a duty resting upon the defendant has been 
established, there is still another element that 
must appear before the doctrine can be applied. 
As already stated, the doctrine operates by char- 
acterizing the breach of duty on the defendant’s 
part, intervening between the plaintiff’s negli- 
gence and the accident, as the sole proximate 
cause of the accident. In order that this condi- 
tion may exist, it is obvious that the negligence 
of the plaintiff must be regarded as having ex- 
pended itself and having culminated before the 
breach of the defendant’s duty. If, notwithstand- 
ing a breach of duty on the defendant’s part, the 
plaintiff’s negligence must be regarded as con- 
tinuing up to the very instant of the accident, 
it is clear, either that the negligence of the par- 


(10) Houston, ete, R. Co. v. Farrell (Tex. 
Civ. App.), 27 S. W. Rep. 942; Lyman v. Union 
R. Co., 114 Mass. 87; Johnson v. Superior, etc., 
R. Co., 91 Wis. 233, 64 N. W. Rep. 753; Dull v. 
Cleveland, etc., R. Co., 21 Ind. App. 571, 589-598; 
Lake Erie, etc., R. Co. v. Juday, 19 Ind. App. 436, 
451-452, 

(11) Louisville & N. R. Co. v. Black, 89 Ala. 
313, 8 So. Rep. 246; Raines v. Chesapeake & C. R. 
Co., 39 W. Va. 50, 24 L. R. A. 226, 19 S. E. Rep. 
565; Dull v. Cleveland, etc., R. Co., 21 Ind. App. 
$71. 





ties is concurrent, and, therefore, that a neces- 
sary prerequisite of the doctrine is lacking, or 
that the application of the doctrine will put the 
plaintiff himself in the position of having had, 
but for his own negligence, the last clear chance 
to avoid the accident, thereby making the doc- 
trine operate against him. For instance, a person 
in full possession of all his faculties is walking 
along a railroad track upon which he knows 
trains frequently pass, without paying any atten- 
tion to his surroundings, and the engineer of an 
approaching train, by reason of the omission of 
his duty to keep a lookout, fails to see him, it 
would seem that the latter would have the last 
clear chance to avoid the accident, since it is 
apparent that if he discovers the train, which, in 
the exercise of due care he is bound to do, he can 
step from the track and avoid the collision after 
the train has reached a point at which no effort 
on the part of the engineer can prevent a col- 
lision. In the view most favorable to the tres- 
passer, his negligence is, at least, concurrent with 
that of the engineer.12 This is ‘illustrated in 
Smith v. Norfolk & S. R. Co.,1% in which the 
court held that a railroad company was not liable 
for killing a drunken man who was asleep on the 
track. The court held that the plaintiff’s negli- 
gence was continuing and the rule did not apply, 
while in Pickett v. Wilmington & W. R. Co.,1* the 
court held that the trespasser’s negligence ¢ul- 
minated when he lay down upon the track and 
hence that the rule did apply. A stronger case 
for holding that the unconsciousness of his dan- 
ger on the part of a trespasser lying on the track 
will relieve his negligence from its character as 
continuing negligence, is where, as was claimed in 
Houston & T. C. R. Co. v. Sympkins,15 the tres- 
passer had fallen on the track in a fit. in that 
case it was held that though the trespasser was 
negligent in going upon the track in the first 
instance, he was not chargeable with continuing 
negligence if his helplessness was due to a fit, 
but that it would be otherwise if it was due to 


(12) Dull v. Cleveland, etc., R. Co., 21 Ind. 
App. 671; St. Louis, etc., R. Co. v. Mondoy, 49 


_Ark. 257, 4 S. W. Rep. 782; Baltimore, etc., R. 


Co. v. State, 78 Md. 409, 28 Atl. Rep. 397, Kintley 
v. Chicago, etc., R. Co., 65 Fed. Rep. 396; Wood- 
ruff v. Northern Pac. R. Co., 47 Fed. Rep. 689; 
Blanchard v. Lake Shore etc., R. Co., 126 Ill. 416, 


18 N. E. Rep. 799. 


(13) 114 N. C. 728, 25 L. R. A. 287, 19 S. E. 
Rep. 863. 

(14) 117 N.C. 616, 30 L. R. A. 257, 23 S. E. 
Rep. 264. 


(15) 54 Texas 615, 38 Am. Rep. 632. 
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involuntary intoxication. Some of the decisions 
that deny the liability of a railroad company for 
running over a drunken trespasser lying on a 
track are explainable on the ground that the com- 
pany owed no duty to keep a lookout for tres- 
passers, and others, as already suggested, upon 
the ground that the negligence was regarded as 
continuing. These cases may, therefore, be har- 
monized, so far as the doctrine of “last clear 
chance” is concerned, with cases that hold the 
company liable under such circumstances, 

Another class of cases in which there is less 
difficulty as to the question of continuing negli- 
gence (though there is a conflict in the decisions 
as to the company’s liability, owing to the differ- 
ent views as to the duty to keep a lookout) is 
where a trespasser is overtaken upon a railroad 
trestle. It is obvious that it is often impossible 
for a person in that position to escape, by the 
exercise of due care, from the peril in which 
he has placed himself by his own antecedent 
negligence, while at the same time the perform- 
ance by the engineer of his duty to keep a look- 
out, assuming that such a duty was incumbent 
upon him, would have given him the last clear 
chance to avoid the accident. 

Still another class of cases in which the plain- 
tiff’s negligence may be regarded as having cul- 
minated before. the defendant’s, is where one 
negligently turns out stock, which finds its way 
upon a railroad track. In such a case, if it is 
held that the railroad company is bound to keep 
a reasonable lookout for stock (but as to that 
question there is much conflict), it is obvious 
that the performance of that duty might have 
afforded the engineer a chance to avoid the 
accident after any effort on the part of the 
plaintiff would have been unavailing. If the view 
of the doctrine of “last clear chance” herein sug- 
gested is correct, it follows that a statement to 
the effect that contributory negligence will pre- 
vent recovery for any but a wanton or wilful 
injury is, when strictly construed, entirely .con- 
sistent with the doctrine of “last clear chance,” 
even when the gravaman of the action is negli- 
gence. It is probable, however, that in some 
cases in which such statements are made the court 
intended to deny any such qualifications of the 
doctrine of contributory negligence as that in- 
volved in the doctrine of “last clear chance.” In 
many of the cases, however, in which such state- 
ments are made, it is clear that negligence of 
the plaintiff, though it began before the defend- 





ant’s breach of duty, nevertheless continued up 
to thé very instant of the accident, and was, 
therefore, stbsequent to, or at least concurrent 
with, the defendant’s negligence. Where that is 
the case it frequently happens that the court sim- 
ply applies the doctrine of contributory negli- 
gence without referring to any qualification of 
that doctrine, except that it does not prevent a 
recovery where the injury is wilful or wanton. 
While that manner of treatment is perfectly con- 
sistent with the doctrine of “last clear chance,” 
if the view suggested is correct, it is neverthe- 
less calculated to mislead one, unless he keeps 
clearly in mind that the non-continuance of the 
plaintiff’s negligence is an indespensable pre- 
requisite of the doctrine. It would promote clear- 
ness of view if the courts in such cases, instead 
of passing over the intermediate steps and going 
directly to the doctrine of contributory negli- 
gence, would discuss the case from the point of 
view of the doctrine of “last clear chance,” and 
show that while one of the indispensable pre- 
requisites of that doctrine—namely, a breach of 
duty on defendant's part, occurring after the 
commencement of plaintiff’s negligence—was 
present, the other condition necessary to make the 
doctrine operate in plaintiff’s favor—namely, the 
cessation of plaintiff’s negligence at some time 
before the defendant’s—was lacking, and, there- 
fore, that the doctrine could not apply at all, or, 
if applied would operate against the plaintiff, 
because he, and not the defendant, had the last 
clear chance to avoid the accident. In most juris- 
dictions under the doctrine of “last clear chance,” 
the plaintiff may recover, although he has ne8li- 
gently exposed himself to danger, if he is in a 
place where he has a right to be, without being 
a trespasser, if the defendant discovered, or 
ought in the exercise of reasonable care and 
caution to have discovered, his exposed condi- 
tion in time by the exercise of such care t6 have 
avoided injuring him and failing to exercise such 
care by which the injury would have been avoid- 
ed.16 Judge Thompson has said that the rule as 
applicable to street railways is as follows: “Al- 
though the driver of a vehicle, a foot-passenger, 
or a child may, through his own negligence, ex- 
pose himself to the danger of being run over 


(16) Birmingham, etc., R. Co. v. Brantley, 
141 Ala, 614, 37 So. Rep. 698; Ming v. St. Louis, 
etc., R. Co., 108 Mo. App. 553, 84 S. W. Rep. 2138; 
Memphis St. R. Co. v. Haynes, 112 Tenn. 712, 
81 S. W. Rep. 374; Richmond, etc., R. Co. v. Gor- 
don, 102 Va. 498, 46 S. E. Rep. 772. 
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by a street car—if the driver, gripman or motor- 
man sees his exposed condition in time, by the 
exercise of ordinary or reasonable care in giving 
him warning or in checking his car, to avoid run- 
ning over him or injuring him, but nevertheless 
fails to do so, he is guilty of negligence such as 
will make the company liable for the injury 
which follows.”17_ A few of the courts have re- 
fused to apply the rule except where it appears 
that the employees of the company actually dis- 
covered the exposed and dangerous situation of 
the traveller28 It is said im Elliott on Rail- 
roads,!9 in referring to the foregoing rule, “This 
amay be, and we think is, the better rule as to 
trespassers upon the track of an ordinary com- 
mercial railroad companv and the like, but not 
where as is usually true in the case of a street 
railway company, the track is in the street where 
others have an equal right to go and must be 
expected.”2° This would seem to be the better 
rule. The rule which seems best and which is 
applied by a majority of the courts, is that a de- 
fendant is not required to keep a lookout to dis- 
cover the danger to which a trespasser may have 
exposed himself in going upon a private right 
of way, and a defendant in such case‘will not be 
liable for the injury unless he actually saw the 
plaintiff’s exposed situation and failed to exer- 
cise ordinary care to avoid the injury, while 
street railway companies are required to use 
ordinary care to discover the exposed situation 
of travellers. 
GEORGE W. PAYNE. 
Indianapolis, Ind. 


(17) Baltimore Trac. Co. v. Wallace, 77 Md. 
435, 26 Atl. Rep. 518; Higgins v. Wilmington St. 
R. Co., 1 Mary. (DeL.) 352, 41 Atl. Rep. 86; Will 
v. West Side R. Co., 84 Wis. 42, 54 N. W. Rep. 
30; Huerzeler v. Central Crosstown R. Co., 1 
Misc. (N. Y.) 136, 48 N. Y. St. 649; Czezewzka v. 
Benton-Bellefontaine R. Co., 121 Mo. 201, 25 S. 
W. Rep. 911; Fenton v. Second Ave. R. Co., 56 
Hun (N. Y.). 99, 29 N. Y. St. 962; Zurfluth v. 
People’s R. Co., 46 Mo. App. 636; Citizens’ St. R. 
Co. v. Stein, 42 Ark. 321; Galveston City R. Co. 
v. Hewitt, 67 Texas 473, 3 S. W. Rep. 705, 60 Am. 
R. 32; Central Pass. R. Co. v. Chatterson (Ky.), 
14 Ky. L. 663; Owensboro City R. Co. v. Hill, 21 
Ky. L. 1638, 56 S. W. Rep. 21; Oliver v. Denver 
Tramway Co., 13 Col. App. 543, 59 Pac. Rep. 79. 

(18) Siek v. Toledo, etc., R. Co., 9 Ohio C. 
D. 51; Johnson v. Stewart, 62 Ark. 164, 34 S. W. 
Rep. 889; Houston, ete., R. Co. v. Farrell (Tex. 
Civ. App.). 27 S. W. Rep. 942; Redfern v. Spo- 
kane St. R. Co., 9 Wash. 55, 36 Pac. Rep. 1085; 
Schoenholtz v. Third Ave. R. Co., 37 N. Y. S. 682; 
Lyman v. Union R. Co., 114 Mass. 87; Johnson v. 
Superior, etc., R. Co., 91 Wis. 233, 64 N. W. Rep. 
753. 

(19) Elliott on Railroads, 2nd Ed., sec. 1096 
eq. 
(20) Indianapolis St. R. Co. v. Schmidt, 35 
Ind. App. 202, 209-214; Indianapolis Trac. & 
Term. Co. v. Kidd ({ind.), 79 N. E. Rep. 347, 350. 





USURY—RECOVERY OF USURIOUS INTER- 
EST. / 





CULVER v. OSBORNE. 





Supreme Court of Illinois, Dec. 17, 1907. 





Where a note containing usurious interest 
was assigned by the payee before maturity to 
an innocent purchaser and the maker was com- 
pelled to pay the note to the assignee, the 
maker might in equity recover the usurious 
interest from the original payee. 





On September 19, 1900, John H. Culver, de 
fendant in error, filed his bill in the circuit 
court of Macon county against James E. Os- 
borne, plaintiff in error, to obtain a decree 
for the amount paid by Culver to satisfy a 
judgment recovered against him in the cir- 
cuit court of said county by Martin L. Os- 
borne on a note alleged to have been given 
by Culver to James B. Osborne for usurious 
interest accumulations, and by James E. as- 
signed to Martin L. for value before matur- 
ity. The bill alleges, in substance, that on 
January 138, 1892, complainant borrowed from 
defendant the sum of $300, giving him a note 
in exchange therefor, due seven days after 
date, for the sum of $304.50, with interest 
thereon at 7 per cent; that various payments 
were made on said loan from time to time, 
and the loan was frequently renewed by the 
surrender of the existing note and the giv- 
ing of another in lieu thereof for the amount 
unpaid, including usurious interest, until May 
23, 1896, when complainant gave to defendant 
a note for $882, due one year after date, with 
interest thereon at 7 per cent per annum; 
that said note last mentioned was as- 
signed, without recourse, by defendant to Mar- 
tin L. Osborne on July 15, 1896, and that he 
thereby became a purchaser for value, without 
notice, before maturity, and that, by reason 
of such transfer, complainant was deprived of 
his defense of usury, and has been compelled 
to pay to said Martin L. Osborne the sum of 
$1,173.14, the full face value of said note, in- 
cluding the costs of suit; that the entire 
amount so paid to Martin Li. Osborne was, as 
between complainant and defendant, usury, and 
the bill prays that the defendant be required 
to pay that amount to complainant. To the bill 
defendant filed an answer, denying the allega- 
tions thereof. A replication was filed and the 
cause referred to James J. Finn, master in 
chancery, to take the proof and report his find- 
ings. The testimony was taken by him, but, 
before making his report, his term of office 
expired, and he then reported the evidence to 
the court without his conclusions or findings. 
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The cause was then referred to W. H. Black, 
successor to the former master, who made a 
report finding that the original loan of $300, 
together with interest at the rate fixed by stat- 
ute, had been paid in full by the complainant, 
and that the last payment on said loan had 
been made by the complainant to defendant 
on or about May 24, 1895; that on May 23, 
1896, complainant gave to defendant a note 
for $882, due cne year after date, with interest 
at 7 per cent per annum from date, signed by 
complainant and payable to defendant; that 
this note included accumulatiuns of usurious 
interest only, and was assigned before matur- 
ity by defendant to Martin L. Osborne, his 
brother, who became a bona fide purchaser 
for value, without notice of any defense; that 
said Martin L. Osborne brought suit on said 
note, and obtained a judgment against com- 
plainant for the sum of $1,141.11 end costs, 
amounting in all to $1,173.14, which has been 
paid by the complainant; that the equities 
are with complainant, and that he is eatitled 
to recover from defendant the sum of $1,173.14. 
Complainant offered evidence which tented to 
show that the original amount of the loan was 
$300, and that by the contract between himself 
and defendant he was to pay $1.50 per week as 
interest on each $100 loaned, and that the $4.50 
included in the first note was for the first 
week’s interest; that the indebtedness ran 
along, new notes being given, including accrued 
usurious interest, and payments made from 
time to time, until more money had been paid 
than would satisfy the original loan with in- 
terest at the statutory rate, and that the new 
note assigned to Martin L. was less in amount 
than the total of the usurious interest with 
which complainant had been charged up to 
that time. Defendant offered testimony tend- 
, ing to prove that the note assigned to his 
brother was for money loaned and interest at 
7 per cent per annum, and that it contained no 
usury. The objections to the master’s report, 
after being overruled, were refiled as excep- 
tions in the circuit court. Upon a hearing, the 
exreptions ‘were overruled and a decree was 
entered by the court in accordance with the 
recommendations of the master, From that 
decree plaintiff in error prayed an appeal to 
the Appellate Court for the Third Disuict, The 
decree of the circuit court was there affirmed, 
and James E. brings the record to this court 
by a writ of error. 





SCOTT, J. (after stating the facts as above): 
The master found that there was usury in 
the contract, and that the principal of the 
promissory note, assigned by plaintiff in error 
to his brother, was not greater than the usuri- 
ous accumulations of the interest with which 





defendant in error had been charged up to the 
time that note was given. It is here insisted 
that this finding is clearly against the evidence. 
We have examined the proof taken as the same 
is set out in the abstract, and are entirely sat- 
isfied with the finding of the master upon this 
question. 

It is next contended that, where usurious 
interest has been paid, it cannot be recovered, 
This is not the rule where, as in this case, the 
promissory note containing the usury has been 
assigned, before maturity, to an innocent pur- 
chaser and the defense of usury thereby cut 
off, and where the maker has been compelled 
to pay the note to the assignee. 

In Woodworth v. Huntoon, 40 Ill. 131, 89 
Am. Dec. 340, it wads held that, whtre a prom- 
issory note is given upon usurious considera- 
tion and passes into the hands of a bona fide 
purchaser without notice of the defense and 
is by him collected, the payment by the maker 
to the assignee will be regarded as compulsory, 
and not voluntary, and equity will require the 
original payee to pay to the maker the usuri- 
ous interest included in the note. In the case 
of House v. Davis, 60 Ill. 367, promissory notes 
containing usury had been assigned before ma- 
turity and by the assignee reduced to judg- 
ment against the maker, who then filed a bill 
against the original payee and the assignee, 
charging that the assignee had notice of the — 
usury at the time the notes were transferred 
to him, and seeking an injunction to prevent 
the collection of the usury. In the circuit 
court it was held that the proof did not sus- 
tain the charge that the assignee had notice 
of the usury when he acquired the notes, and 
for that reason the bill was dismissed as to 
him, and thereafter that court rendered a de- 
cree requiring that the original payee of the 
notes bring into court the amount of the usury 
and that the maker of the notes bring into 
court the balance of the judgment, by a day 
named, for the purpose of satisfying the debt , 
to the assignee. The original payee appealed 
to this court, where the decree of the lower 
court was reversed for the reason that the case 
made by the evidence was not that stated by 
the blil and for the further reason that the 
court required the payment of money for the 
satisfaction of the judgment of the assignee 
after the latter had been disnuSsceG, audi WAC2 
no control could be exercised over him by the 
court. It was said, however, that the Dill 
should be amended to correspond with the facts 
when the maker of the notes should be per- 
mitted to bring the amount of the judgment, 
and interest thereon, into court for the benefit 
of the asignee, and then he (the maker) would 
be entitled to recover the usury from the payee. 

It follows that the judgment of the Appel- 
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late Court is correct, and it will accordingly 
be affirmed. 
Judgment affirmed. 


Note.—The Recovery of Money Paid Under a 
Usurious Contract.—Usury has been recognized 
and denounced as an evil from the earliest 
times. The practice of exacting usury was con- 
demned by Moses in the books of Exodus and 
Leviticus, and in the New Testament the usurer 
is placed in the same category as the drunkard, 
the murderer and the harlot. Doubtless civ- 
flizations older than the Jewish civilization also 
abhorred the usurer, and in modern literature 
Shakespeare holds him up to the execration of 
mankind. Statutes have been enacted from time 
to time for the purpose of blotting out this pest, 
but only moderate success has attended the ef- 
forts to prohibit the practice and the usurer 
is with us even to this day. Kent says, in Dun- 
ham v. Gould, 16 Johns. 367: “If we look back 
upon history we shall find that there is scarcely 
any people, ancient or modern, that have not 
had usury laws. I believe there is not a nation 
in Europe at this day without them. In ancient 
Rome, according to Tacitus, Ann. Lib. 6 Ch. 16, 
usury was discouraged in the early period of 
the republic by the twelve tables,:- which re- 
duced interest to one per cent. It was after- 
wards lowered to one-half per cent, and finally 
abolished by the clamors of the people. It was 
resumed during the ages of commerce and lux- 
ury, but placed under necessary restrictions. 
* * * But it is not only the civilized and 
commercial nations of modern Europe, and the 
sage lawgivers of ancient R«we, that have regu- 
lated the interest of money. It will be deemed 
a little singular that the same veic? agaist 
usury should have been vaised in the laws of 
China, :» the Hiudu ‘:astitutes of Menu, in the 
*K_~ 1 of Mahomet, and, perhaps we may say, 
in the laws of all nations that we know of, 
whether Greek or barbarian.” The devices for 
the evasion of the statutes have been innumer- 
able. It is now well settled under the statutes 
that usury as a defense will avoid liability for 
the extra-legal interest. In some states the ex- 
acting of usury is denounced as a crime; and, 
quite generally, a mortgage or pledge given 
to secure payment of usury is void, or at least 
voidable. 

The principal case deals with a question upon 
which there is some confusion among the au- 
thorities, viz: In some jurisdictions it is held 
that since usury cannot be collected by law, 
where pleaded and proven in defense, that if it 
is paid, the payment is voluntary, and that 2 
voluntary payment cannot be recovered back. 
It has been so held in Illinois (Manny v. Stock- 
ton, 34 Ill. 306), Iowa (Smith v. Coopers, ! Iowa 
376), Louisiana (16 La. Ann. 217), and Ohio 
(Shelton v. Gill, 11 Ohio, 417). In the last case 
the court said: “The interest, excessive as it 
Was, was paid; and whether we place the case 
upon the ground of an executed contract, or as 
one which is against sound morals, or malum 
prohibitum, and the parties therefore in pari 
delicto, we know of no principle by which it 
can be recovered back.” These decisions, how- 
ever, frequently turn on the interpretation of 
the local statute, and in many instances the 
statutes have been so amended as to provide for 
the recovery of usury even after payment. The 
better opinion would seem to support the propo- 
sition that the amount paid in excess of legal 
interest may be recovered. Indeed, if it be 





true that the law undertakes to protect the 
borrower from the rapacity and greed of the 
lender, and that the borrower is under a sort 
of duress by reason of his necessities, then it 
would seem that the protection should be com- 
plete. If the borrower, by reason of his necés- 
sities, is under restraint at the time of making 
the contract, he is probably under the same de- 
gree of restraint, up to the time the obligation 
is cancelled and he receives back his securities. 
In Webb on Usury, Sec. 463, the author uses 
the following language: “* * * the theory 
of the rule at common law, which has frequent- 
ly received judicial support in the United States, 
Was that the contract under which the usury 
was paid, being illegal, was void; and, there- 
fore, every act done in its performance was @ 
nullity. It will be observed that the author- 
ities upon the right to recover paid usury are 
very conflicting in the United States. The prob- 
able solution of this condition is that in several 
of the states the usury statute renders the 
usurious contract voidable only. Therefore, acts 
done in the performance of a contract governed 
by such a statute may have validity and both 
parties approach near to an equality of delictum 
when the statute is violated.” In 29 Am. & 
Eng. Enc. of Law, 543, the doctrine is stated 
as follows: “In England it was held at an 
early date that a borrower voluntarily paying 
usurious interest could not maintain an action 
to recover it back, though in later cases this 
decision has been frequently disapproved by 
the courts. In the United States on the theory 
that payments of usurious interest are made 
under compulsion and not voluntarily, and that 
the borrower and the lender are not in pari 
delicto, it is held in many jurisdictions that a 
borrower may recover back usurious interest. 

, The principal case brings out another phase 
of the question. The lender of the money had 
sold the note before maturity to an innocent 
purchaser for value. The purchaser brought 
suit, and as the defense of usury could not be 
raised against him, he recovered judgment 
against the debtor. As a general proposition, 
supported by the weight of authority, where 
the lender reduces his claim to a judgment 
which becomes final, the borrower cannot re- 
cover the usury paid. The judgment is conclu- 
sive against him. But where, as in the prin- 
cipal case, the lender has placed the note into 
the hands of an innocent purchaser for value, 
thereby cutting off the defense of usury, equity 
will come to the relief of the borrower, who 
may “ecover the usury of the lender in a proper 
proceeding in many jurisdictions. 








JETSAM AND FLOTSAM. 





GEMS FROM JUDGE ALDRICH’S CHARGE TO 
THE GRAND JURY. 

Judge Robert Aldrich, of Barnwell, Soutn 
Carolina, was recently elected to the circuit 
bench. His first charge to the grand jury at 
Conway was a masterpiece of judicial eloquence 
much commented upon in South Carolina. It is 
worthy of a much wider circulation. Judge 
Aldrich said in part: 

What is iaw? It has been defined to be a 
rule of conduct prescribed by the-supreme pow- 
er in the state, commanding that which is right 
and prohibiting that which is wrong, or, in 
other words, law is right living and people who 
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do not live rightly can’t prosper. It has be- 
come more or less common to hold up our peo- 
ple as a lawless people who either commit crime 
themselves or condone it in others. This is not 
true; as a state we are a law respecting and 
law-abiding community. If that were not so we 
would not feel taw-breaking as we have al- 
ways done, the fact that the commission of 
crime is so sternly denounced shows that the 
body of our population are law-abiding and 
law-respecting, but in some auarters it must 
be admitted that there is a lawless element 
amorg us who give a bad name to the whole 
state. And in what I shall say on this head I 
have no reference to any particular community, 
but ‘somewhere among us there is an element of 
our society which does not respect the law, and 
it is that class that courts are organized to 
control. In some instances, in some sections, 
this has not been done and flagrant crimes have 
gone unwhipped of justice. This is all wrong 
and we cannot afford to permit it to continue. 

Can it be prevented? Can all men in our 
state be made to know that no man is above 
the law, that no man can violate the law with 
impunity? Certainly it can be done; to say 
that it cannot be dene is to admit that our 
government by the people is a failure. In 
monarchical countries if the king neglects his 
duty bad government follows, in a free republic 
like ours, where the peuple are the sovereigns, 
if the people neglect their duties bad govern- 
ment will follow, so that the way to suppress 
crime in our state is for the good people to say 
that it must stop, and when they say so mean 
it. The means by which the people carry on 
their government is through their agents and 
servants, and if these agents of the people, the 
office-holders, are given to understand that the 
people will hold them to a strict accountability 
and at the recurring elections will retain those 
who are faithful and turn out those who are 
mot, then you will soon see an efficient enforce- 
ment of the laws, but if gqod men are neglect- 
ful of their privileges rest assured bad men will 
mot be; then bad men will give their tone and 
character to the government, the servant will 
mot rise higher than his master and law and 
order will give place to wickedness and vice. 

The pivot upon which the whole fabric of 
justice revolves is the jury which tries the 
cases. The magistrates and constables may do 
their duty, the solicitor may do his, the grand 
jury may do their duty and the judge may do 
his, and yet all come to naught and crime run 
riot in the land if the jury fails to do its duty. 
No greater reproach can come upon any state 
than a failure to protect the lives and the 
rights of its peonle. Our people have always 
stood ready to fight, and if need be fo die m 
defense of their state and country; in times of 
political revolutions they have displayed the 
highest devotion. We make the proud boast 
that in defense of South Carolina we stand 
ready with our lives and our fortunes, and yet 
all of these things are as soun---— iAas# Guo 
tinkling cymbals if we fail to uphold the law, 
if we fail to make thegpeople secure in their 
lives, their liberty and their property. The law 
is no respecter of persons, the law has one 
measure for all, and the time has come when We 
should alter the old political slogan and pro- 
claim from the mountains to the sea that this 
is a good man’s country, where every good man 
white and black alike, can find a home, in fact 
as well as in name; where every good man can 
live and work and enjoy the fruits of his labor 





in tranquility and peace, and where every bad 
man must mend his ways or go elsewhere to 
pursue them. 

When I say that the spirit of the law shoulda 
be observed, and only men of sound judgment 
and free from all legal exceptions shall serve 
on juries, I must not be understood as intimat- 
ing that such men can be found only in any 
particular class of life. I know that they are 
to be found in all classes. I have lived very 
near to the plain people of our state. I have 
stood by them and they have stood by me in 
war; I have worked with them in the most try- 
ing periods of our history, and the most splen- 
did specimens of manly worth I have ever 
known have come from the cottages of the 
poor, while some of the most abandoned scape- 
graces that ever existed have come out of the 
mansions of the rich. “Honor and fame from 
no condition rise,” and we can find, if we lock 
for them, good men and true in every class of 
life who will “act well their part,” there all 
the honor lies. 








CORRESPONDENCE. 


Is OURS A “NATIONAL” GOVERNMENT. 
Editor Central Law Journal: 

Homer sometimes nods, say the critics, and 
it appears to the writer that the Supreme Court 
of the United States, speaking through Mr. Jus- 
tice Brewer, in Kansas v. Colorado, 206 U. S. 
46, followed that illustrious precedent, and fell’ 
into a strange inadvertence. 

“It is well, therefore,” says Mr. Justice Brew- 
er, “to consider the foundations of our juris- 
diction over controversies between states. It 
is no longer open to question that by the con- 
stitution a nation was brought into being, and 
that that instrument was not merely operative 
to establish a closer union or league of states. 
Whatever powers of government were granted 
to the nation or reserved to the states (and 
for the description and limitation of those pow- 
ers we must always accept the constitution as 
alone and absolutely controlling) there was 
created a nation, to be known as the United 
States of America, and as such then assumed 
its place among the nations of the world.” 

In support of that proposition the learned 
justice appeals to the precise language of the 
first resolution adopted by the convention, and — 
says, “the first resolution passed by the con- 
vention that framed the constitution, sitting as 
a committee of the whole, was ‘Resolved, That 
it is the opinion of this committee that a na- 


tional government ought to be established, con- 


sisting of a supreme legislative, judiciary, ana 
executive.’ 1 Elliott Debates, p. 151.” 

It is submitted with all respect and defer- 
ence, that however sound and justifiable may 
be the opinion of that exalted tribunal that the 
convention planned or established a nation or 
a national government, such may not be proven 
by an appeal to “the first resolution.” The 
resolution quoted was undoubtedly adopted, 
but, upon the authority of Mr. Madison, it was 
just as undoubtedly amended three weeks 
later so as to cut out the words, “a national 
government ought to be established,” and to 
substitute therefor the words “that the govern- 
ment of the United States ought to consist,” 
which, oddly enough, seems to have. been over- 
looked by Mr. Justice Brewer. 

The “first resolution” was adopted on the . 
fifth day, May 30, 1787, by the votes of six 
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states (Vol. 5, Supplement to Elliott Debates, 
p. 134; Madison Papers, Vol. 2, p. 749), but on 
Wednesday, June 20, the first resolution of the 
report of the Committee of the Whole being 
before the House, “Mr. Ellsworth, seconded by 
Mr. Gorham, moves to alter it so as to run 
‘that the government of the United States 
ought to consist of a supreme legislative, ex- 
ecutive and judiciary.’ This alteration, he 
said. would drop the word ‘national.’ and re- 
tain the proper title, ‘the United States.’ The 
motion of Mr. Ellsworth was acquiesced in, 
nem con.” Madison Papers, Vol, 2, pp. 908-9; 
Vol. 5, Supplement to Elliott Debates, p. 214. 
“The second resolution, ‘that the national leg- 
islature ought to consist of two branches,’ be- 
ing taken up, the word ‘national’ struck out, as 
of course.” Supp. to Ell. Deb., p. 214. 

It thus appears, from the authorities cited 
above, that although the convention sitting as 
a committee of the whole, by the votes of six 
states, a minority, on the fifth day of the meet- 
ing did label the proposed government a “na- 
tional” government, the same convention three 
weeks later, when it had filled up, and when 
the resolution was again before the house, up- 
on Mr. Ellsworth’s objection to the word “na- 
tional,“ unanimously tore off the ebjectionable 
label, struck from the resolution the words ‘a 
national government ought to be established,’ 
and substituted therefor other and different 
language.” 

“T have only to remark,” says Mr. Webster 
(Works, Vol. 2, p. 334), “that neither a pre- 
amble, nor any other declaration of a legisla- 
tive body can create or a'ter a_ fact. I re- 
member to have heard Chief Justice Marshall 
ask counsel, who was insisting upon the au- 
thority of an act of legislation. if he thought 
an act of legislation could create or 
destroy a fact, or change the truth of history, 
Would it alter the fact, said he. if a legislature 
should solemnly enact. that Mr. Hume never 
wrote the History of England? A legislature 
may alter the law, but no power can reverse a 
fact.” 

Granting to the Supreme Court of the United 
States all the judicial power so ably claimed 
for itt by the learned justice, in Kansas v. 
Colorado, supra, it is still short of power to al- 
ter or reverse the fact that the Convention of 
1787 positively and unanimously refused, upon 
second consideration, to call the government of 
the United States a “nationa!” covern™ent, 

GEORGE AINSLIE. 

Richmond, Va. 





HUMOR OF THE LAW. 


Dr. Austin Flint, the alienist, said at the Cen- 
tury Club in New York, apropos of a will con- 
test that had been tried last year: 

“The plaintiff lost, and no wonder. His case 
was as difficult a one as that of the young man 
who appeared unduly depressed after the death 
of his rich aunt. 

“*Why are you so sad?’ an acquaintance said 
to the young man. ‘You never appeared to care 
much for your aunt.’ 

“*T didn’t,’ said the youth, dolefully; ‘but 1 
was the means of keeping her in an insane asy- 
lum the last five years of her life, and now that 
she has left me all her money I’ve got to go 
to court and prove that she was of sound 
mind.’ ” 
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1. Accident Insurance—Warranties as two 
Health.—A statement in an insurance applica- 
tion that insured had never had any disease or 
infirmity, when in fact he had at different times 
prior to the applicat‘on suffered from slight at- 
tacks of piles, is not suificiently material to in- 
valida.» he pelicy.—-Jnited States Health & 
“eluent Ins. Co. v. Bennet*’s A#m”, “Ky 2°5 3, 
W. Rep. 433. 

2, Acknowledgment — Lost Instruments. — 
Where a deed executed by a married woman 
has been lost, the fact that the officers ex- 
plained the deed to her and took her acknowl- 
edgment may be proved by circumstances.— 
Texas Land & Cattle Co. v. Walker, Tex., 105 
S. W. Rep. 545. 

3. Action—Immoral Transactions.—Where a 
woman lives with a man as his mistress and 
performs only such household services as are 
incidental to the relation, she cannot recover 
compensation therefor.—Sackenstaeder v. Kast, 
Ky., 105 S. W. Rep. 435. 

4. Alteration of Instruments—Interlineations 
in a Public Record.—Where the interlineations 
in a public record destroy the validity of a 
legislative act, extrinsic evidence is admissible 
to show that the interlineations were made be- 
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fore the approval of the record.—Cox v. Mig- 
nery, Mo., 105 S. W. Rep. 675. 

5. Appeal and Error—Delay in Rendering 
Judgment.—Delay of the court on appeal in ren- 
dering judgment does not operate prejudicially 
to a party, Who will be allowed to enter judg- 
ment retrospectively.—Mutual Life Ins. Co. of 
New York v. Prewitt, Ky., 105 S. W. Rep. 463. 

6. Law of the Case.—A determination of 
the court of appeal that defendant was entitled 
to a counsel fee as an item of costs on plaintiff’s 
dismissal of a slander action held the law of 
the case.—Gaffey v. Mann, Cal. 91 Pac. Rep. 172. 

% Mistake in Calculation in Verdict.— 
Where a verdict is manifestly the result of a 
plain mistake in calculation against the com- 
plaining party, it can be corrected by a review- 
ing court by a new trial or direction.—Gilmore 
vy. Taylor, Ga., 59 S. E. Rep 325. 

8. Moot Question.—It appearing in a quo 
warranto proceeding involving the right to the 
office of judge of election that since the writ 
of error was awarded the issue has become ex- 
tinct by the term of office in question expiring 
the case must be dismissed.—Hamer y. Com- 
monwealth, Va., 59 S. E. Rep. 400. 

9.——-Objection Not Raised Below.—A person 
appearing and filing an answer to a rule to 
show cause without objection, to the mode of 
entitling the proceeding, cannot naise that 
point on appeal for the first time.—Porter Vv. 
State, Wyo., 92 Pac. Rep. 385. 

10. Order Granting or Refusing New Trial. 
—Where a trial court passed upon a motion for 
a new trial, it will be presumed, in the absence 
of a showing to the contrary, that notice of 
intent to make such motion had been filed and 
served.—Steve v. Bonners Ferry Lumber Co., 
Idaho, $2 Pac. Rep. 363. 

11. Presumptions.—Consent to try an issue 
not made by the pleadings will not be presumed 
because evidence to prove the outside issue was 
received without objection, where it was com- 
petent on the issues actually made.—Diamond 
v. Dennison, Minn., 113 N. W. Rep. 696. 

12. Reassessment for Public Improvements. 
—wWhere the trial court confirms a reassessment, 
it must be deemed to have found that the prop- 
erty assessed was benefited.—State v. District 
Court of Blue Earth County, Minn., 113 N. W. 
Rep. 697. 

13. Right of Review.—A county has no in- 
terest entitling it to appeal from a judgment 
of a district court on appeal from the action 
of a board of supervisors in assessing damages 
due to the construction of a drainage ditch.— 
Gish vy. Castner-Williams & Askland Drainage 
Dist., Iowa, 113 N. W. Rep. 757. 

14. Assignment—Rights of Subsequent As- 
signees.—A subsequent assignee of a thing in 
action for value and without notice of a prior 
assignment takes, in equity, a right superior to 
a prior assignment.—Coffman v. Liggett’s Adm’r, 
Va., 59 S. E. Rep. 392. 

15. Validity Assignments for Benefit of 
Creditors.—Whether or not a deed of trust for 
the benefit of creditors is, as a matter of law, 
fraudulent because it contains a stipulation, ir- 
reconcilable with an honest purpose, is for the 
court to determine from an inspection of the 
deed itself.—Bowling, Spotts & Co. v. David- 
son, Va., 59 S. E. Rep. 368. 

16. Attorney and Client—Attorney as Surety, 
—The rule of court providing that no attorney 
or officer of the court shall be taken as bail 
































or security, is directory merely, and if violated 
does not make the obligation void.or voidable, 
—Husband Bros. v. Georgia, S. & F. Ry. Co., 
Ga., 59 S. E. Rep. 326 

17. Attorney General—Listing Property for 
Taxation.—Ky. St. 1903, Secs. 113, 114, held not 
to authorize the attorney general in conjunction 
with the revenue agent to prosecute a suit to 
compel the listing of property for taxation,— 
Commonwealth v. Southern Pac. Co., Ky., 105 8, 
W. Rep. 466. 

18. Powers.—It is within the power of the 
legislature from time to time to increase, alter, 
or abridge the powers and duties of the attor- 
ney general.—People v. Santa Clara Lumber Co., 
106 N. Y. Supp. 624. 

19. Bankruptey—Composition.— A  composi- 
tion in bankruptcy may be pleaded in bar of an 
action upon a debt discharged, and in order to- 
be available as a defense it must be so pleaded. 
—Consolidated Rubber Tire Co. v. Vehicle 
Equipment Co,, 106 N. Y. Supp. 599. 

20. Discharge of Judgments.—On applica- 
tion, under the express provisions of Code Civ. 
Proc., Sec. 1268, by a judgment debtor who had 
been discharged in bankruptcy, for the dis- 
charge of judgments of record, the court is 
without power to discharge judgments as to 
another against whom the judgments were also 
rendered.—In re Quackenbush, 106 N. Y. Supp. 
773. 

21. Foreclosure of Mortgage.—Bankrupt 
court cannot direct proceeding in state court to 
determine value of security held by creditor, 
by foreclosing mortgage before debt due, since 
the bankrupt court has power to determine that 
question by Bankr. Act July 1, 1898, c. 541, Sec, 
57h, 30 Stat. 560 (U. S. Comp. St. 1901, p. 3443), 
—Jungbecker v. Huber, Tex., 105 S. W. Rep. 487. 

22. Banks and Banking—aAuthority of Cash- 
ier.—In the absence of a rule to the contrary 
and notice to the obligee, the cashier of a bank 
has authority to execute a bond to secure de- 
posits of public funds.—Johnson County v, 
Chamberlain Banking House, Neb., 113 N, W. 
Rep. 1055. 

23.——Contracts Between Banks.—Contract 
between two banks for the payment of interest 
on deposits held not void as against public 
policy because the banks had an officer in com- 
mon.—City Nat. Bank of Texarkana y. Mer- 
chants & Planters’ Nat. Bank of Mt. Vernon, 
Tex., 105 S. W. Rep. 338. 

24. Pass Book as Evidence of Deposit.— 
A bank pass book is evidence, but not conclu- 
sive, of an amount due a depositor.—Bank of © 
Lawrenceville v. Rockmore & Co., Ga., 59 S. E, 
Rep. 291. 

25. Bemefit Societies—Character of Associa- 
tion.—A foreign insurance society authorized to 
issue insurance to the legal representatives of 
an insured is not a fraternal beneficiary society 
under the laws of this state——Kroge v. Modern 
Brotherhood of America, Mo., 105 S. W. Rep. 
685. 

26. Bills and Notes—Bona Fide Purchasers.— 
A purchaser of a negotiable note may be de- 
feated by showing his knowledge of eithew’ 
fraud or failure of consideration.—Bank of Chil- 
licothe v. Ornsdorff, Mo., 105 S. W. Rep. 664. 














27. Bribery—Elements of Offense.—The peo- 
ple, instead of prosecuting one for asking for 
or agreeing to receive a bribe, may elect to 
prosecute him for asking for, agreeing to re- 
ceive, and actually receiving, a bribe, as one 
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offense.—People v. Gibson, 106 N. Y. Supp. 590. 

28. Brokers—Authority—An agent having 
authority to sell both real and personal prop- 
erty for a certain sum cannot, without the con- 
sent of his principal, take over to himself the 
personality on receiving the authorized sum for 
the real estate.—Northrup v. Bathrick, Neb., 
113 N. W. Rep. 808. 

29. Performance of Service.—A contract be- 
tween vendor and purchaser held conclusive in 
favor of the vendor's broker, as to performance 
of his services, in the absence of evidence that 
it had uot been delivered or had been modified 
by parol with the broker’s knowledge.—King 
v. Knowles, 106 N. Y. Supp. 760. 

30. Carriers—Contributory Neeligence.——The 
failure by a passenger to use precaution against 
loss of balance held not contributory negligence 
as a matter of law where the cause of action 
was not based on negligent operation, but on 
negligence in the maintenance of a gate.—Strap- 
pers v Interurban St. Ry. Co., 106 N. Y. Supp. 
854. 

31. Damages for Delay in Sh!ipment.—A 
shipper suing a carrier for delay in the trans- 
portation and delivery of a shipment cannot 
recover the expenses incurred by him on a trip 
to the point of destination to look after the 
shipment.—Southern Ry. Co. v. Coleman, Ala., 
44 So. Rep. 837. 

32. Delay in Live Stock Shipment.—In an 
action against a carrier for delay in transport- 
ing live stock, proof that the carrier’s agent 
induced plaintiff to deliver the stock in expecta- 
tion of shipment in a very short time was im- 
proper, where no such issue was made by the 
pleadings.—St. Louis & S. F. R. Co. v. Vaughan, 
Ark., 105 S. W. Rep. 573. 

33. Injury to Passenger.—It is the duty of 
a common carrier to protect a passenger from 
the unprovoked assault of a fellow passenger if 
there is reason to believe that it is threatened 
and can be prevented.—Pittsburg, C., C. & St. L. 
Ry. Co. v. Richardson, Ind., 82 N. E. Rep. 536. 

34. Notice of Loss of Goods.—In an action 
for the loss of goods through a carrier’s negli- 
gence, it was unnecessary for plaintiff to comply 
with the condition that if a claim for damages 
be not presented within 30 days after delivery 
there shall be no liability therefor.—Richard- 
son v. New York Cent. & H. R. R. Co., 106 N. 
Y. Sunp. 702. 

35. Torts of Servants.—Carriers contract to 
safely carry their passengers and to compen- 
sate them for the torts of the carrier’s servants 
acting within the scope of their employment.— 
Blomsness v. Puget Sound Electric Ry., Wash., 
92 Pac. Rep. 414. 

36. Champerty and Maintenance—lIllegality 
of Contract.—One who assumed a client’s part 
of a champertous contract, to be bound as the 
client was, with the attorney’s consent, and be- 
came his client, may assert the illegality of the 
contract as a defense to the attorney’s bill 
founded on it.—Roller v. Murray, Va., 59 S. E. 
Rep. 421. 

37. Commerce — Foreign Corporations, — A 
contract by a foreign corporation to furnish in- 
struction to a citizen of Wisconsin through the 
usual means of transportation held not an in- 
terstate transaction.—International Text-Book 
Co. v. Peterson, Wis., 113 N. W. Rep. 730. 

38. Compositions With Creditors—Mistake.— 
In an action on a note, the burden held upon 
plaintiff to show that a composition agreement 























signed by it by mistake failed to specify that 
the sureties of the note should not be released. 
—J. M. Robinson, Norton & Co. v. Meyers, Ky., 
105 S. W. Rep. 428. 

39. Constitutional Law—Constructions as to 
Constitutional Provisions.—That a certain inter- 
pretation of the constitution limiting the power 
of the legislature in relation to eminent domain 
might lead to an indefinite number of claims 
for damages to property not taken held not a 
ground for giving it a different construction.— 


Tidewater Ry. Co. v. Shartzer, Va., 59 S. E. 
Rep. 407. 
40. Equal Protection of Laws.—Act Ind. 





March 4, 1893 (Laws 1892. p. 294, c. 130, sec, 1), 
held not subject, as to the operation of rail- 
roads, to the constitutional objection that it 
imposes on corporation employers burdens not 
imposed on individuals.—Louisville & N. R. Co. 
v. Melton, Ky., 105 S. W. Rep. 366. 

41. Statute Closing Theaters on Sunday.— 
Ballinger’s Ann. Codes & St., Sec. 7250 (Pierce’s 
Code, Sec. 1886), which provides for closing the- 
aters on Sunday, is not in conflict with Const, 
Wash. art. 1, sec. 12, nor with Const. U. S. 
Amend.—State v. Herald, Wash., 92 Pac. Rep. 
376. 

42. Contempt—What Constitutes.—Where the 
alleged contempt was not committed in the 
presence of the court and there was an ample 
remedy for any wrong committed, proceedings 
for contempt would not lie.—Junius Hart Piano 
House v. Ingman, La., 44 So. Rep. 850. 

43. Contracts—Acts Constituting Breach.— 
Where plaintiff gave defendant an option on 
land, but was unable to convey within the speci- 
fied time because of a lien against the property, 
defendant does not therefore have additional 
time in which to exercise the option.—Smith v. 
Howard, Ky., 105 S. W. Rep. 411. 

44. Breach of Warranty.—In an action for 
breach of a warranty that an asphalt floor would 
continue waterproof for five years evidence that 
defendant offered to repair the floor and make 
it waterproof is properly excluded.—Gollais v. 
Trinidad Asphalt Mfg. Co., Mo., 105 S. W. Rep. 
693. 

45. Tender of Performance.—Where tender 
of performance is a condition precedent to a 
right of action for breach of contract, and there 
is proof that plaintiff was notified by the ad- 
verse party that performance would not be ac- 
cepted, no formal tender is required.—Puls v. 
Casey, Ok., 92 Pac. Rep. 388. 

46. Corporations—<Authority of President to 
Sell Company.—The president of a corporation, 
in the absence of authority from its directors 
and stockholders, has no power to contract to 
sell the entire corpus and business of the cor- 














poration.—Ft. Smith Wagon Co. v. Baker, Ark., 
105 S. W. Rep. 591. 
47. Excessive Salaries.—Conclusions that 





officers’ salaries are excessive ought not to per- 
mit of a receiver for a corporation, where there 
is nothing to show that plaintiff's rights may 
not be fully secured without such arbitrary in- 
terference with the exercise of the corporate 
franchise.—Hastings v. Tousey, 106 N. Y. Supp. 
$39. 


48. Merger.—Where two corporations hav- 
ing common directors agree as to a merger, and 
it cannot be properly ratified against the ob- 
jection of a dissenting stockholder, the merger 
will be enjoined.—Colby v. Equitable Trust Co, 
of New York, 106 N. Y. Supp. 801. 
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49. Rights of Pledgor of Corporate Stock. 
—Where corporate stock was stolen from a 
pledgee, the pledgor not having assigned the 
certificate nor passed title thereto, might assert 
his title in whomsoever hands he found it sub- 
ject to the discharge of a lien of the pledgee.— 
Treadwell v. Clark, N. Y., 82 N. E. Rep. 505. 

50.—Stockholders’ Liability—In an action 
to recover from defendant as a stockholder his 
proportion of a corporate debt, a change of the 
corporation’s obligee held not to operate to re- 
vive the liability of defendant on the original 
debt, which at the time of the change was 
barred by Code Civ. Proc., sec. 359.—O’Neill v. 
Quarnstrom, Cal., 92 Pac, Rep. 391. 

51. Ultra Vires Acts.—Where a corporation 
without authority of its charter guarantees the 
payment of other persons’ notes without any 
consideration, it is not estopped to plead the 
defense of ultra vires.—Deaton Grocery Co. Vv. 
International Harvester Co. of America, Tex., 
105 S. W. Rep. 556. y 

52. Costs—Power to Require Security For.— 
The power of the circuit court of the United 
States to require security for costs is an inci- 
dent to its power to render judgment for costs, 
and is independent of its jurisdiction over the 
subject-matter of the action.—Carrau v. United 
States Fidelity & Guaranty Co., Wash., 92 Pac. 
Rep. 424. 


53. Trustees of Dissolved Corporation.— 
Where trustees of a dissolved corporation re- 
sisted liability through protracted litigation on 
the court properly charged defendants with 
costs and granted plaintiffs an extra allowance, 
—General Ry. Signal Co. v. Cade, 106 N. Y. 
Supp. 729. 

54. Ceunties—Change of Boundary Lines.— 
The legislature may provide for the taking ef- 
fect of a change of boundary line between two 
counties on the affirmative vote of any arbitra- 
rily selected body of persons.—Wheeler v. Her- 
bert, Cal., 92 Pac. Rep. 353. 


55. Covenants—Breach.—In order to consti- 
tute a breach of a covenant of warranty, the 
covenantee must have been prevented from tak- 
ing possession, or there must have been an 
eviction.—Lennig v. Harrisburg Land & Im- 
provement Co., Va., 59 S. E. Rep. 400. 


56. Criminal Evidence—Competency of Wit- 
ness.—A nonexpert cannot give an opinion as to 
the sanity or insanity of accused, unless he 
gives facts of his knowledge of and acquaint- 
anceship with accused.—Atkins v. —s Tenn., 
105 S. W. Rep. 353. 


57. Criminal Law—Acomplices.—A person 
who steals property and one who afterwards 
receives it from him knowing it to have been 
stolen, are guilty of separate offenses, and with- 
out more neither is an accomplice of the other. 
—State v. Scott, Iowa, 113 N. W. Rep. 750. 


58.— Conviction of Two Offenses.—Where an 
information charges both burglary and larceny, 
and the statute affixes different punishments 
for each, the punishment upon a plea of guilty 
should be assessed separately for each offense. 
—State v. Kelley, Mo., 105 S. W. Rep. 606. 


59. Instructions.—The refusal to charge in 














a criminal case that the jury should pay no at- 
tention to the argument of counsel about the 
enforcement of the law is not erroneous in the 
absence of anything indicating that there was 
any argument of such character.—Adams v. 
State, Tex. 105 S. W. Rep. 497. 





technicalities in which they were unsuccessful, 

60. Res Judicata.—Where defendant and 
another pursued deceased, attacked and killed 
him, with a sharp instrument, everything done 
by either was competent as res gestae against 
either or both, though there was no conspiracy, 
—McCoy v. State, Miss., 44 So. Rep. 814. 

61. Criminal Trial—Declarations of Co-Con- 
spirators.—Where persons conspire to commit 
an unlawful act, declarations of any of them 
during the pendency thereof in furtherance of 
the common design are original evidence against 
the others.—Sanderson v. State, Ind., 82 N. E. 
Rep. 525. 

62. Defects in Proceedings Not Attribut- 
able to Appellant.—Defendant being deprived, 
under the statute requiring a bill relating to a 
motion for a change of venue to be filed in term 
time, without fault on his part, of his bill of 
exceptions to the refusal of a change of venue, 
a judgment of conviction must be reversed.— 
Miller v. State, Tex., 105 S. W. Rep. 502. 

63. Evidence of Other Crimes.—In a trial 
for murder while engaged in an attempt to rob, 
it is competent to prove that the proceeds of 
several robberies immediately before the act 
investigated were divided, and the defendant 
received his share thereof.—Clark vy. State, Neb., 
113 N. W. Rep. 804. 

64. Curtesy—Seisin of Wife—A married 
woman, entitled to the remainder in land un- 
der a deed creating a life estate therein, who 
died before the termination of the life estate, 
never had actual seisin of the land, and her 
husband was not entitled to curtesy in it.—Hunt 
v. Phillips, Ky., 105 S. W. Rep. 445. 

65. Damages—Breach of Contract.—Where 
one failed to thresh rice in shock, as he had 
contracted to do, the owner’s damages would 
be measured by reference to the market value 
of the rice as threshed at the place or at the 
nearest place where it had a market.—Kerr v. 
Blair, Tex., 105 S. W. Rep. 548 

66. Impairment of Earning Capacity.—In 
computing compensation for impairment of 
earning capacity, where the capacity depends 
upon physical strength, the fact that earning 
capacity diminishes with advanced age should 
be taken into account.—Lewis v. Northern Pac. 
Ry. Co., Mont., 92 Pac. Rep. 469. 

67. Dead Bodies—Mutilation—The unauthor- 
ized mutilation of the dead body of a husband 
gives a right of action to his widow.—Louisville 
& N. R. Co. v. Blackmore, Ga., 59 S. E. Rep. 
341. 

68. Deeds—Construction—A deed conveying 
land to the grantee and her “bodily heirs and 
assigns forever” creates in the grantee at com- 
mon law an estate tail which is converted into 
fee smple by statute.—Handy v. Harris, Ky., 
105 S. W. Rep. 378. 

69. Divorce—Assignment of Residence to 
Wife During Suit.—Where, in a suit for separa- 
tion, the court assigns to the wife as her resi- 
dence that of her mother, the wife does not 
violate the order if she accompanies her mother 
when the latter changes her residence during 
the suit.—Meyers v. Rosenthal, La., 44 So, Rep. 
818. 

70. Dower—Property Subject—Where a life 
estate is given in lands, remainder over to a 
married man who dies before the termination 
of the life estate, the wife of the remainderman 
has no dower interest in the lands.—Dixon v. 
Harris, Ky., 105 S. W. Rep. 451. 
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71. Election of Remedies—<Acts Constituting 
Election.—The holder of notes and a mortgage 
securing them may bring an action at law on 
the notes without waiving their mortgage lien, 
and hence they are not estopped by the institu- 
tion of such an action to seek a foreclosure of 


the mortgage in equity.—Craig v. Meriwether, 
Ark., 105 S. W. Rep. 585. 
72. Elections—Effect of Void Election.— 


Where a private person, after election ballots 
are printed, places his’ name under the Demo- 
cratic device by means of pasters, as though 
nominated by that party, having no right to so 
place his name, his election is void.—Parrish Vv. 
Powers, Ky., 105 S. W. Rep. 391. 

73. Recanvass of Votes.—Where a canvass 
was concluded under existing statutory provi- 
sions, the legislature has no power to create 
a new tribunal to recanvass the election and 
award the office to another claimant.—Metz v. 
Maddox, N. Y., 82 N. E. Rep. 507. 

74. Electricity—Negligence.—Proof that an 
electre lamp suspended over a street fell and 
injured a traveler thereon held to raise the 
presumption that the injury resulted from the 
negligente of the light company.—Louisville 
Lighting Co. v. Owens, Ky., 105 S. W. Rep. 
435. 


75. Equity—Champertous 





Contract.—An _ at- 


torney held not entitled to recover in equity 
for his services on a quantum meruit, where 
his bill to recover land under a champertous 


contract has been dismissed.—Roller v. Murray, 
Va., 59 S. E. Rep. 421. 

76. Escrows—Refusal of Depositary to De- 
liver.—Where a depositary in escrow refused to 
deliver a deed deposited on performance of the 
conditions of the escrow, the purchaser’s rem- 
edy was properly taken against such depositary. 
—Bronx Investment Co. v. National Bank of 
Comerce, Wash., 92 Pac. Rep. 380. 

77. Evidence — Expert Testimony. — Opinion 
evidence may properly be given as to the very 
point in issue where such a point is within the 
field of expert evidence and is based on undis- 
puted facts or assumptions warranted by the 
evidence.—Zarnix v. C. Reiss Coal Co., Wis., 
113 N. W. Rep. 752, 

78. Negligence.—Where a sawyer sues his 
employer for an injury to his hand, evidence 
of an expert that it was more dangerous to 
run three boards through a saw than one held 
inadmissible.—Carron v. Standard Refrigerator 
Co., 106 N. Y. Supp. 723. 

79.— —Opinion Evidence.—If a witness knows 
from observation and experience that tree and 
plant life are destroyed by fumes and smoke 
from a smelter, he may testify to that fact, 
even though he may not be able to explain the 
chemical processes by which the destruction is 
wrought.—Park v. Northport Smelting & Re- 
fining Co., Wash., 92 Pac. Rep. 442. 

80. Executors and Administrators—Account- 
ing.—Lapse of time is not of itself a defense 
to a petition of a legatee to require the executor 
to account, and the question should not be de- 
cided before the accounting is had.—In re An- 
derson, 106 N. Y. Supp. 818. 

81. Allowance of Unjust Claims.—In a pro- 
ceeding to remove an administrator, based on 
his allowance of an unjust claim, the claimant 
was not a competent witness to establish the 
justness of the claim.—Scott v. Smith, Ind., 82 
N. E. Rep. 556. 

82. Authority to Dispose of Property.—As 
incidental to a mortgagee’s authority to fore- 











‘close the mortgage, 





she could dispose of the 
property which came to the estate through the 





foreclosure.—Bryan v. Carroll, 106 N. Y. Supp. 
668. 

83. Right to Appointment. — Testator’s 
brothers and sister held not to have waived 


their right to appointment as administrator 
with will annexed, and to have been properly 
permitted to designate the administrator.— 
Smith v. Lurty, Va., 59 S. E. Rep. 403. 4 

84. Sale of Real Estate.—A husband having 
a rémainder interest held entitled to the sur- 
plus on a sale of land after discharging the 
debts of the deceased wife.—Winnegar v. Coats, 
Mo., 105 S. W. Rep. 664. 

85. Widow's Allowance. — A judgment 
awarding testator’s widow a year’s support in 
certain land held not void on the ground that 
title had passed out of testator’s estate when 
the support was assigned.—Reynelds v. Norvell, 
Ga., 59 S. E. Rep. 299. 

86. Extradition— Warrant for Delivéry.—In 
extradition proceedings, the executive warrant 
for rendition is prima facie evidence in all 
eases that the governor was in possession of 
the facts giving the legal basis of his action. 
—Ex parte Edwards, Miss., 44 So. Rep. 827. 

87. Fraud—Expressions of Opinion.—A third 
person, undertaking to express an opinion to 
a buyer as to the subject of a contemplated pur- 
chase, must give his honest opinion.—Adams Vv. 
Collins, Mass., 82 N. E. Rep. 498. 

88. Frauds, Statute of—Part Performance.— 
Possession held not such a part performance 
as will support an oral agreement giving an op- 
tion on real estate; the possession being under 
a lease between the parties and not under the 
option.—Broadway. Hospital & Sanitarium v. 
Decker, Wash., 92 Pac. Rep. 448. 

89. Verbal Agreements as to Boundaries.— 
A verbal agreement between owners of adjoin- 
ing tracts of land fixing the division line to 
avoid litigation is not within the statute of 
frauds.—Fields v. Sizemore, Ky., 105 S. W. Rep. 
438. 

90. Fraudulent Conveyances — Evidence. — 
That the grantor in a conveyance alleged to be 
fraudulent was insolvent when it was made was 
important evidence on the question of fraud, 
but not conclusive—Quinn v. Minneapolis 
Threshing Machine Co., Minn., 113 N. W. Rep. 
680. 

91. Husband and Wife.—A conveyance of 
land to a wife held fraudulent as against the 
creditors of her husband,-and, he having paid 
the consideration, she would be held a trustee 
for him and the land subjected to his debts.— 
Cramer v. Senger & Tumer, Va., 59 S. E. Rep. 
375. 

92. Parties in Suit to Set Aside.—A pur- 
chaser of land pending a suit to set aside a 
fraudulent conveyance held not entitled to claim 
the decree for plaintiff was void because a mort- 
gagee was not made a party.—Tippenhauer’s 
Ex’x v. Newport Rolling Mill Co., Ky., 105 S. W. 
Rep. 440. 

93. Game—Powers of Game Commission.— 
Under laws 1885, p. 482, c. 283, and subsequent 
legislation, a forest, fish, and game commission- 
er has power to employ attorneys to prosecute 
actions to prevent injury to the forest preserve. 
—People v. Santa Clara Lumber Co., 106 N. Y. 
Supp. 624. 

94. Gaming—Crap Games.—In a prosecution 
for setting up and keeping a poker table, etc., 
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held unnecessary to show that the table was 
specially adapted, devised, and designed for the 
purpose of playing poker alone.—State v. Matn- 
is, Mo., 105 S. W. Rep. 604. 

95. Gas—Injury Incident to Operation of 
Works.—A fuel and light company held not 
liable for damages resulting from an unusual 
flow of gas, the same being insufficient to de- 
stroy the valve which the customer had to regu- 
late the flow of gas.—Hollon v. Campton Fuel 
& Light Co., Ky., 105 S. W. Rep. 426. 

96. Guaranty—Construction of Contract.—A 
guarantor of the performance by the vendor of 
a contract for the sale of land held not relieved 
by the failure of his principal to obtain title to 
the land from his vendor, where the failure was 
by fault of the principal.—Sheindelman v. Col- 
yer, 106 N. Y. Supp. 762. 

97. Habeas Corpus—Conviction by De Facto 
Judge.—An application for a writ of habeas cor- 
pus by a person convicted and sentenced at 
court held by a de facto judge under an appoint- 
ment by the governor, which appointment was 
not authorized by taw. and imprisoned under 
the judgment rendered therein. could not be 
granted.—State v. Ely, N. D., 113 N. W. Rep. 
ras & 

98. Highways—Improvements.—A public road 
may be improved to accommodate footmen as 
well as those using it for teams, wagons, or 
other vehicles. A sidewalk outside the traveled 
way for teams but within the boundaries of the 
road, does not constitute an additional bur- 
den added to the easement.—Hitchcock v. Zink, 
Neb., 113 N. W. Rep. 795. ; 

99. Homicide—Aiding and Abetting.—Wnoaere 
two persons took part in an assault on deceased, 
each simulcaneously stabbing him, from whicn 
wounds he subsequently died, it was not nec- 
essary to a conviction of either that the state 
should show that his independent act did the 
killing.—McCoy v. State, Miss, 44 So. Rep. 814. 

100. Intoxication as a Defense.—The de- 
fense of voluntary intoxication held available 
only to determine whether accused is guilty of 
murder in the first or second degree.—Atkins Vv. 
State, Tenn., 105 S. W. Rep. 353. 

101. Husband and Wife—Liability on Wife’s 
Notes.—A husband is not liable on notes given 
by his wife, without his knowledge, for goods 
purchased for a business conducted by their 
sons in. her name, nor for the debt evidenced 
by the notes, though he did not protest upon 
learning of the transaction.—Richburg v. Sher- 
wood, Tex., 105 S. W. Rep. 524. 

102. Injunction—Enforcement of Ordinance.— 
Enforcement of an ordinance requiring street 
ears to be stopped at designated points on a 
public street for the reception of passengers 
will not be enjoined.—Georgia Ry. & Electric 
Co. v. Oakland City, Ga., 59 S. E. Rep. 296. 

103. Insane Persons—Enforcement of Lien 
for Street Improvements.—Where, since the 
bringing of a suit to enforce a street improve- 
ment lien, defendant has been adjudged insane, 
the court should require a verification of the 
claim, before the proceeds of a sale of land are 
withdrawn from the court.—Barron v. City of 
Lexington, Ky., 105 S. W. Rep. 395. 

104. Interest—Judgments.—Interest is as 
much a part of the judgment as the principal, 
and its collection is enforced by the same 





means.—Jones v. United States & Mexican Trust 
Co., Tex., 105 S. W. Rep. 328. 
Intoxicating Liquors—lIllegal Retailing. 


105. 





—The purchase of whisky in a wet town, and 
delivery to a person in a dry town, at his re- 
quest, held not to constitute an unlawful sale. 
—Tate v. State, Miss., 44 So. Rep. 836. 

106. Local Option.—Act April 5; 1907 (Laws 
1907, p. 156, c. 77) prohibiting the storing for 
sale of intoxicating liquors in local option dis- 
trict. held not invalid in so far as it authorizes 
the issuance of injunctions on the unsworn pe- 
titions of the attorney general or the several 
district and county attorneys.—Ex parte De- 
pree, Tex., 105 S. W. Rep. 493. 

107. Judgment—Res Judicata.—In a personal 
injury action by a minor by his mother as 
guardian ad litem, a judgment upon a verdict 
for him held to conclude the mother’s right to 
recover for loss of his time and earnings dur- 
ing minority.—Hammer v. Caine, Wash., 92 Pac. 
Rep. 441. 

108. Judicial Sales—Inadequacy of Price.— 
A resale will not be ordered on the sole ground 
of inadequacy in price, where the inadequacy 
is not such as will shock the conscience of the 
court and raise an inference of unfairness or 
fraud.—State Realty & Mortgage Co. v. Villa- 
ume, 106 N. Y. Supp. 698. 

109. Landlord and Tenant—Abandonment ot 
Premises Without Notice.—A tenant from month 
to month, after demand that a landlord comply 
with his covenant to put the premises in a 
tenantable condition, and failure of the land- 
iord to do so within a reasonable time, may 
abanion the premises without notice and es- 
cape liability for rent thereafter accruing.— 
Rutledge v. Quinlan, Mo., 105 S. W. Rep. 653. 

110. Action for Rent.—That a landlord al- 
lowed a tenant to remain in possession for sev- 
eral months, and collected from him the rent 
for this period, held not sufficient to show any 
release of the tenant from her contract.—Amer- 
icus Mfg. & Imp. Co. v. Hightower, Ga., 59 S. 
E. Rep. 309. 

111. Deposit of Money as Security.—A ae- 
posit of $2,200 by a tenant as security for per- 
formance of covenants, under a lease for four 
years at $12,800 per year, held not a penalty, 
but security, which might be retained after dis- 
possession under certain conditions.—Slater v. 
Bonfiglio, 106 N. Y. Supp. 861, 

4112. Renter’s Obligations.—Laws 1900, p. 
140, c. 102, providing for damages for enticing 
away laborers or renters, does not compel a 
renter to fill his contract except by penalties 
for abandonment, nor prevent him from leasing 
land from another.—Sneed v. Gilman, Miss., 44 
So. Rep. 830. 

113. Unilateral Contract.—Co-tenants exe- 
cuting a lease containing an option to renew 
held joint contractors, and notice of the lessee’s 
election to renew served on the surviving co- 
tenant was notice to the deceased co-tenant’s 
heirs.—Wright v. Kayner, Mich., 113 N. W. Rep. 
779. 

114. Lareeny—County Auditor.—Where the 
defendant, a county auditor, obtained money 
from the county to which he was not entitled 
by means of a fraudulent warrant which was 
valid on its face, the fact that the money was 
paid on such warrant did not change the of- 
fense from larceny to false pretenses.—People 
v. Neff, 106 N. Y. Supp. 747. 

115. Libel and Slander— Wards Imputing 
Crime.—Where a safe containing county funds 
was robbed, a postal card referring to the rob- 
bery, saying, “Turn your searchlight on your 
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treasurer, and. you will find the money,” is ac- 
tionable per se.—Logan v. Hodges, N. C., 59 
S. E. Rep. 349. 

116. Life Insurance—<Authority of Insurance 
Commissioner.—The insurance commissioner is 
a creature of the statute, possessing no author- 
ity except that which the statute confers on 
him, and where he undertakes to act in a case 
in which the statute gives him an authority, 
he may be controlled by injunction.—Mutual 
Life Ins. Co. of New York v. Prewitt, Ky., 105 
S. W. Rep. 463. 

117. Failure to Demand Paid Up Policy.— 
The insured’s failure to allege demand for his 
paid-up policies within five years after his de- 
fault in paying premiums held not cured by an 
allegation that such demand would have been 
refused.—Dawson v. Equitable Life Assur. Soc, 
of United States, Ky., 105 S. W. Rep. 422. 

118. Insurable Interest.—First cousins who 
are not dependent on or creditors of an in- 
sured have not an insurable interest in his life. 








—Hess’ Adm’r v. Segenfelter, Ky., 105 S. W. 
Rep. 476. 
119. Mandamus—Right to Dismissal.—Where 


two attempts at service on relator were made, 
the last of which was admittedly successful, 
there was but one action instituted, and hence 
relator was not entitled to mandamus to com- 
pel the dismissal of the alleged action insti- 
tuted by the first attempted service.—State v. 
Circuit Court of Rock County, Wis., 113 N. W. 
Rep. 722. 

120.—Scope of Writ.—The scope and prov- 
ince of a writ of mandamus, when addressed to 
a court acting judicially, is to prevent a failure 
of justice from delay or refusal to act.—State ex 
rel. Springfield Traction Co. v. Broaddus, Mo., 
105 S. W. Rep. 629. 

121. Marshaling Assets and Securities—Right 
to Relief.—Equity will not entertain jurisdic- 
tion of a suit by a solvent individual to marshal 
his assets, to collect items severally demanded 
of some of the defendants, and adjudicate the 
liability of his property to disassociated claims 
of other defendants.—Martin v. Brown, Ga., 59 
S. E. Rep. 302. 

122. Master and Servant—Defective Appli- 
ances.—Where a master puts into the hands of 
his servant an implement, which he ought to 
know is in a dangerous condition, for such im- 
mediate and hurried use that the servant is 
likely to use it without opportunity to see the 
defect and the attending danger and to receive 
Injury, the master is Mable for any injury re- 
sulting therefrom.—Gulf, C. & S. F. Ry. Co. v. 
Griggs, Tex., 105 S. W. Rep. 486. 

123. Fellow Servants.——A railroad yard 
foreman held an employee “engaged in service 
requiring his presence” on an engine, within 
Const. sec. 162, abolishing as to such an em- 
ployee the doctrine of fellow servant.—Southern 
Ry. Co. v. Smith, Va., 59 S. E. Rep. 372. 

124, Injury to Employee.—One erecting a 
steel frame building held not liable to an em- 
ployee for injury caused by one end of a steel 
beam slipping from a railroad tie on which it 
was resting, resulting from a jar caused in rais- 
ing steel columns.—Olcott v. Passaic Steel Co., 
106 N. Y. Supp. 566.. 

125.——Negligence.—Where an explosion of 
dynamite which injured a miner may have re- 
sulted from causes for which the master would 
not be liable as well as from the master’s neg- 
ligence, recovery cannot be had.—Thornberry v. 











Old Judge Min. Co., Mo., 105 S. W. Rep. 659. 

126. Mines and Minerals—Construction of 
Lease.—A mineral lease of oil and gas land may 
be canceled where the lessee refuses to com- 
mence operation under it after demand.—Flana- 
gan v. Marsh, Ky., 105 S. W. Rep. 424. 

127.——Oil and Gas Lease.—Under a lease for 
operating for gas, held, rent was payable only 
for the time gas wells produced gas in market- 
able quantities, so that a complaint for rent 
must aver that they were so producing gas dur- 
ing the period for which rent is sought.—Rob- 
erts v. Ft. Wayne Gas Co., Ind., 82 N. E. Rep. 
558. 

128. Mortgages—Equitable Assignments.—A 
void mortgage foreclosure sale of real estate 
operates as an equitable assignment of the mort- 
gage to the purchaser, and a subsequent at 
tempted conveyance of the legal title by him 
also affects an equitable assignment of the 
mortgage to his grantee.—Cooper v. Harvey, 8S. 
D., 113 N. W. Rep. 717. 

129. Right to Foreclose at Private Sale.— 
The right to foreclose a mortgage at private 
sale is derived from the power of sale contained 
in the mortgage, and those relying upon such 
a sale must show that it was made in obedi- 
ence to this power.—Craig v. Meriwether, Ark., 
105 S. W. Rep. 585. 

130. Motions—Successive Motions on Same 
Facts.—Where a justice of the supreme court, 
on the death of a trustee, refuses to confirm ap- 
pointment of a new trustee, but appoints a suc- 
cessor to a former receiver, another justice wil? 
not, on the same facts, appoint a trustee on @ 
new application.—Lee v. Bowling Green Sav. 
Bank, 106 N. Y. Supp. 568. 

131. Municipal Corporations — Ordinances.— 
Where an ordinance recited that it was passed 
under an act afterwards declared unconstitu- 
tional, but the city had power under a previous 
statute to enact the ordinance, held, that the 
mistake in reciting the power to act did not 
deprive the city council of the power it actually 
had.—State v. Several Parcels of Land, Neb., 
113 N. W. Rep. 810. 

132. Sale of Insane Person’s Land for Street 
Improvements.—In a suit to enforce a street im- 
provement lien against property of an insane 
person, it is unnecessary for the city to show 
that such person’s interests required a sale of 
the land, or that a sale was absolutely neces- 
sary to pay the claim.—Barron y. City of Lex- 
ington, Ky., 105 S. W. Rep. 395. 

133.——Special Assessments.—Persons owning 
property abutting on a street being improved 
under an ordinance of the municipality held not 
required to invoke the interposition of the 
courts to declare the ordinance void before the 
work is done, in order to escape liability for 
the invalid assessment.—Cox v. Mignery, Mo., 
105 S. W. Rep. 675. ‘ 

134. Negligence — Automobiles.— The owner 
or keeper of an automobile at a garage held not 
liable for a negligent homicide committed by a 
person who took the machine without the own- 
er’s knowledge.—Lewis v. Amorous, Ga., 59° S. 
E. Rep. 338. 

135. Concurrent Negligence—A defendant 
guilty of negligence is ordinarily relieved from 
liability for his conduct if the person injured 
was himself guilty of negligence contributing to 











the result.—Holmes v. Missouri Pac. Ry. Co., 
Mo., 105 S. W. Rep. 624. 
136. Nuisance—Obstruction on Sidewalk.— 
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The occupation of a part of a sidewalk used by 
passers-by and those seeking entrance to plain- 
tiff’s premises with a structure of ironwork and 
glass held to be a private nuisance.—Levy Vv. 
Murray, 106 N. Y. Sup. 689. 

137. Officers—Increase of Salary.—Where the 
legislature has by successive appropriations 
fixed an officer's compensation at a _ certain 
amount during part of his term, there being no 
general law fixing the amount, his compensa- 
tion may not thereafter be increased during his 
term of office. in view of Const. art. 3, sec. 25. 
—State v. Clausen, Wash., 92 Pac. Rep. 453. 

138. Partnership—Commingling of Funds.— 
Commingling of funds of a firm with individual 
funds, by a surviving partner, he'd not conver- 
sion.—American Bonding Co. v. State, Ind., 82 
N. E. Rep. 548. ; 

139. Rights of Firm Creditors.—Where the 
surviving partner and the estate of the deceased 
partner were both insolvent, partnership cred- 
itors had no right to share in the individual 
property.—American Bonding Co. v. State, Ind., 
82 N. E. Rep. 548. 

140. Principal and Agent — Authority ot 
Agent.—Where defendant gave its salesmen per- 
mission to reduce a price given in an estimate, 
it did not confer authority on the salesman to 
bind defendant on a contract with plaintiff.— 
Falihee v. John Simmons Co., 106 N. Y. Supp. 
764. 

141. Injury to Third Person.—That the 
owner of an ‘automobile loaned it to another 
held insufficient to charge the owner with the 
borrower’s negligence resulting in the death of 
a third person.—Lewis v. Amorous, Ga., 59 S. 
E. Ren. 338. 

142. Notice to Agent.—Where a mortgagor 
told the agent of the mortgagee of a defect in 
the title at the time the mortgage was executed, 
notice to the agent was notice to the principal, 
—Connolley’s Ex’r v. Beckett, Ky., 105 S. W. 
Rep. 446. 

143. Principal and Surety—Discharge of Sur- 
ety.—A contract of the indorsers of notes held 
one of suretyship, and a verdict in favor of the 
maker on his plea of failure of consideration 
extinguishes the obligation of the sureties.— 
Sehlittler & Johnson yv. Deering Harvester Co., 
Ga., 59 S. E. Rep. 342. 

144, Paupers—Fraud.—In the absence ot 
proof to the contrary, it will be presumed that 
a person received into a public charitable insti- 
tution truthfully answered questions asked of 
her touching her property.—In re Carroll’s Es- 
tate, 106 N. Y. Supp. 681. 

145. Perpetuities—Wills——A provision of a 
will held not to violate the rule against perpet- 
uities, because, at most, postponing the vesting 
of an estate in certain persons for two lives in 
being.—Hull v. Osborn, Mich., 113 N. W. Rep. 
784. 

146. Railroads—Care Required as to Tres- 
passers.—A railroad company having occupied 
a crossing with a freight train for a period not 
unreasonable, a traveler attempting to cross be- 
tween the cars was a trespasser, as to whom 
the railroad company owed no duty until after 
his peril was discovered.—Southern Ry. Co. in 
Kentucky v. Clark, Ky., 105 S. W. Rep. 384. 

147.——Contributory Negligence. — Plaintiff, 
injured while endeavoring to force his horses 
past the carcass of a horse on defendant’s right 
of way near a highway, held guilty of contribu- 
tory negligence as a matter of law.—Louisville 














& N. R. Co. v. Armstrong, Ky., 105 S. W. Rep. 
473. 

148. Failure to Light Station.—The failure 
of a railroad to sufficiently light its station 
grounds held material on the issue of its neg- 
ligence in an action for injuries to a person 
while on its lawn adjacent to its depot plat- 
form.—Banderob v. Wisconsin Cent. R. Co., Wis., 
113 N. W. Rep. 738. 

149. Injuries to Animals.—That the Owner 
of a mule pastured the same in a field adjacent 
to a railroad with knowledge that a cattle guard 
in a lane leading from the field was defective 
held not contributory negligence.—Texas & P. 
Ry. Co. v. Sproles, Tex., 105 S. W. Rep. 521. 

150. Injury to Alighting Passenger.—That 
a person attempting to alight from a moving 
train might have done so safely, if not hindered 
by a brakeman, does not render the railroad 
liable for his injury, where the brakeman acted 
in good faith in attempting to save him.—Ches- 
apeake & O. Ry. Co. v. Paris’ Adm’r, Va., 59 
S. E. Rep. 398. 

151. State Regulation.—The right of the 
state to regulate business enterprises in which 
the owners have devoted their property to pub- 
lic use, and to enforce its regulations, is too 
firmly established to permit discussion.—Efland 
v. Southern Ry.*Co., N. C., 59 S. E. Rep, 355. 

152. Replevin—Defenses.—Replevin against a 
tenant for possession of grain due from him as 
rent may be defeated by a showing that the 
title and right to possession is in a third per- 
son.—Northrup v. Batrick, Neb., 113 N. W. Rep. 
808. 

153. Sales—Breach of Contract.—Where coal] 
of a certain grade is sold and coal of an in- 
ferior grade is delivered, the fact that the in- 
ferior coal was delivered by mistake does not 
relieve the seller of his liability for the dam- 
ages sustained.—Missouri & Illinois Coal Co, v. 
Consolidated Coal Co. of St. Louis, Mo., 105 S. 
W. Rep. 682. 

154. Hidden Defects.—The acceptance of 
articles whose defects are concealed is not nec- 
essari!y a waiver thereof, and does not preclude 
defense of total failure of consideration.—Kron- 
man v. Roush Produce Co., Ga. 59 S. E. Rep. 
320. 

155. Tender of Price.—In a suit by a seller, 
on condition that title should remain in him 
until -the price was paid, for the chattels for 
nonpayment of the price, a finding that he 
waived a formal tender of the price defeating 
2 recovery held warranted.—Kindelberger — v. 
Kunow, 106 N. Y. Supp. 597. 

156. Specifie Performance—Conditions Prece- 
dent.—A tender of purchase money is not a con- 
dition precedent to specific performance of 4 
sale of land where before the time for payment 
the vendor has declared a rescission.—Brugge- 
mann v. Converse, Wash., 92 Pac. Rep. 429. 

157. Discretion of: Court.—Where specific 
performance is sought in equity, the matter 
rests largely in the chancellor’s discretion, and 
shou:d be refused where the giving of the re- 
lief would violate familiar principles of equity 
W. Rep. 668. 
jurisprudence.—Scharer vy. Pantler, Mo., 105 8. 

158. Necessary Parties.—The cestui que 
trust is a proper, though not a necessary, party, 
to a bill for specific performance of a contract 
of sale of real estate made by the *trustee as 
such.—Bridgman y. McIntyre, Mich., 113 N. W. 
Rep. 776. 
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159. Stipulations—Evidence.— A __ stipulation 
by the city attorney on an application for an 
order confirming a reassessment that the allega- 
tions that the improvement was of no benefit 
were “proven” is a concession that evidence to 
that effect has been introduced.—State v. Dis- 
trict Court of Blue Earth County, Minn., 113 N. 
W. Rep. 697. 

160. Street Railrond—Injury to Passenger.— 
Where a passenger on a street car was thrown 
and injured by a sudden acceleration of speed 
as the car approached her stopping place, at 
which the car did not stop, the carrier was not 
relieved from liability on the theory that it did 
not owe the passenger any duty not to acceler- 
ate the speed in order to reach the stopping 
place.—Ranous v. Seattle Electric Co., Wash.. 
92 Pac. Rep. 382. 

161. Jolting or Jerking of Car.—A street 
railway company held liable for injuries to a 
passenger by a sudden acceleration of speed as 
the car was approaching her stopping place, 
not for the purpose of reaching such point, but 
to go beyond it without stopping in response 
to the conductor's signal to enable the passen- 
ger to alight.—Ranous v. Seattle Electric Co.:, 
Wash., 92 Pac. Rep. 382. 

162. Who Are Passengers.—When a car 
bore the sign “Not in Service,” but was stopped 
at a crossing and the doors were open, plaintiff, 
if she entered the car in good faith, was a pas- 
senger.—Ahern v. Minneapolis St. Ry. Co., 
Minn., 113 N. W. Rep. 1019. 

163. Taxation—Equalization Boards.—Equal- 
ization boards of the taxing district may obtain 
information as to the value of the taxable prop- 
erty from most reliable source at their com- 
mand, and strict rules of evidence are inappli- 














cable in such a proceeding.—Western Union 
Telegraph Co. v. Dodge County, Neb., 113 N. 
W. Rep. 805. 

164. Property Subject.—Provision for pay- 


ment to sister and sister’s husband of compensa- 
tion for care of testatrix’ property held assess- 
able at rate of 5 per cent as on the death of 
sister’s husband, who received the entire com- 
clas re Eaton’s Estate, 106 N. Y. Supp. 

165. —Property Subject.—Subject to consti- 
tutional limitation, everything to which the leg- 
islative power extends may be taxed, whether 
person or property, tangible or intangible, fran- 





chise, privilege, occupation, or right.—Wolfe 
County v. Beckett, Ky., 105 S. W. Rep. 447. 
166. Trade Marks and Trade Names—lin- 


fringement.—A purchaser of the right to manu- 
facture and sell soap known as “Woodbury” 
soap held entitled to restrain the seller from 
manufacturing and _ selling soap known as 
“Woodbury’s New Skin Soap.”—Andrew Jurgens 
Co. v. Woodbury, 106 N. Y. Supp. 571. 


167. Trespass—Destruction of Timber.—In an 
action for the destruction of timber, recovery 
cannot be had for the timber destroyed without 
the statutory period, even though it may not 
have rottéd or decayed until within the period. 
—Park v. Northport Smelting & Refining Co., 
Wash., 92 Pac. Rep. 442. 


168. Trover and Conversion — Transferring 
Franchise.—Depriving one of the owners of @ 
franchise, conveyed to a corporation, of his 
right to take stock in the corporation, held not 
to amount to conversion of his interest in the 
franchise.—San Antonio Irr. Co. v. Deutsch- 
man, Tex., 105 S. W. Rep. 486. 








169. Trusts—Judicial Interference.—Where a 
trust is discretionary, equity has no jurisdiction 
io interfere with its exercise so long as the 
trustee acts in good faith, either in exercising 
or refusing to exercise the power vested in 
him.—Givens v. Clem, Va., 59 S. E. Rep. 413. 

170. Wendor and Purchaser—Bona Fide Pur- 
chasers.—Subsequent grantors of a right to re- 
move fire clay and shale from certain land hold- 
ing under deeds containing no covenants of war- 
ranty held not bona fide purchasers, under 
Comp. Laws, sec. 8959.—Zeigler v. Valley Coal 
Co., Mich., 113 N. W. Rep. 775. 

171. Sale of Mortgaged Property.—Where 
a mortgagee records a mortgage, describing the 
note as maturing at a later date, or bearing 2 
lower rate of interest than named in the notes, 
he must suffer the consequences of such error, 
rather than an innocent purchaser.—Stewart Vv. 
Walker, Neb., 113 N. W. Rep. 814. 

172. Weapons—Elements of Offense.—In 4 
prosecution for carrying a pistol as a weapon 
other than such as is used in the United States 
army and navy, the burden is on the state to 
prove that the pistol carried by defendant was 
not of that sort.——Vaughn v. State, Ark., 105 8. 
W. Rep. 576. 

173. Wharves—Negligence.—The owner of @ 
wharf which collapsed while being put to the 
use for which it was intended held responsible 
in damages to those legitimately on it at the 
time.—Cristadro v. Von Behren’s Heirs, La., 44 
So. Rep. 852. 

174. Wills—Creation of Trust.—Where a will 
creates a trust but connects with it an unlawful 
accumulation of income, the trust will be sus- 
tained so far as it is legal, and the accumula- 
tion will pass under the residuary clause, if 
there is one, otherwise as unbequeathed assets, 
—Endress v. Willey, 106 N. Y. Supp. 726. 


175. Description of Land Devised.—Where 
testator described land devised to E. which tes- 
tator did not own, but by eliminating the word 
“west” from the description it could be made 
applicable to land which the testator did own, 
and evidently intended to devise, such word 
would be eliminated, and parol evidence admit- 
ted to identify the land intended.—Whitehouse 
v. Whitehouse, Iowa, 113 N. W. Rep. 759. 








176. Witnesses—Contradiction.—In a _ prose- 
cution for forging a note, statements made by 
the person whose name was alleged to have 
been forged, admitting an indebtedness to de- 
fendant equal to the note, etc., offered to con- 
tradict her testimony, held erroneously exclud- 
ed.—Sherrod v. State, Miss., 44 So. Rep. 813. 


177. Financial Interest in Suit.—A _ stock- 
holder sued for personal injuries may properly 
be required to state, as affecting his credibility, 
whether he is financially interested in the re- 
sult of the action.—Steve v. Bonners’ Ferry 
Lumber Co., Idaho, 92 Pac. Rep. 363. 


178. Husband and Wife.—A husband’s writ- 
ten acknowledgment of liability to his wife held 
not inadmissible under the common law or un- 
der Va. Code 1904, sec. 3346a, subsec. 3, as @ 
privileged communication.—Lurty’s Curator Vv. 
Lurty, Va., 59 S. E. Rep. 405. 


179. Wills.—The attestation by witnesses 
of a will must be on the same sheet of paper 
as that which contains the signature of the 
testator, or on some paper physically connected 
with that sheet.—In re Baldwin’s Will, N. C., 59 
Ss. E. Rep. 163. 

















